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DEPARTMENT  OF  AGRICULTURE 
Farmers  Home  Administration 
7  CFR  Part  1990 

Biomass  Energy  and  Alcohol  Fuels 
Loans  and  Loan  Guarantees 

agency:  Farmers  Home  Administration, 
USDA. 

action:  Final  rule. _ 

summary:  The  Energy  Security  Act 
(Pub.  L.  96-294)  enacted  June  30, 1980, 
contains,  as  its  Title  II,  the  Biomass 
Energy  and  Alcohol  Fuels  Act  of  1980. 
Under  Subtitle  A  of  Title  II,  the 
Secretary  of  Agriculture  is  authorized 
and  directed  to  carry  out  a  Hnancial 
assistance  program  for  biomass  energy. 
This  rule  making  contains  the  guidelines 
for  implementing  the  program  which  the 
Act  requires  to  be  established  to  enable 
applications  for  financial  assistance  to 
be  solicited. 

EFFECTIVE  DATE:  This  Final  Rule  will 
become  effective  October  30, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Weldon  Barton,  Director,  Office  of 
Renewable  Resources,  FmHA,  Room 
i>175.  South  Building,  Washington,  D.C. 
;")250.  Telephone  202-447-7195.  The 
final  Impact  Statement  describing  the 
options  considered  in  developing  this 
Final  Rule  and  the  impact  of 
implementing  each  option  is  available 
on  request  from  Earle  Gavett,  USDA, 
Room  116-A,  Administration  Building, 
Washington,  D.C.  20250. 

SUPPLEMENTARY  INFORMATION:  This 
final  action  has  been  reviewed  under 
USDA  procedure  established  in 
Secretary's  Memorandum  1955  to 
implement  Executive  Order  12044,  and 
has  been  classified  "significant.”  This 
regulation  does  not  directly  affect  any 
FmHA  programs  or  projects  which  are 
subject  to  A-95  Clearinghouse  review. 

Brief  Description  of  the  Program:  On 
June  30, 1980,  the  Energy  Security  Act 
(Pub.  L.  96-294)  was  enacted.  Title  II  of 
the  Energy  Security  Act  is  composed  of 
the  Biomass  Energy  and  Alcohol  Fuels 
Act  of  1980.  Under  Subtitle  A  of  Title  II, 
the  Secretary  of  Agriculture  is 
authorized  and  directed  to  carry  out  a 
financial  assistance  program  for 
biomass  energy,  and  the  Secretary  of 
Agriculture  has  designated  the  Farmers 
Home  Administration  as  the  USDA 
Agency  primarily  responsible  for  the 
implementation  of  this  program.  This 
Final  Rule  contains  FmHA's  regulations 
for  implementing  financial  assistance 
under  this  program  in  the  form  of  loans 
and  loan  guarantees. 


1.  Introduction 

Proposed  regulations  (the  “August 
Proposal”)  were  published  on  August  5, 
1980,  (45  ra  51818)  to  implement  Subtitle 
A  of  the  Biomass  Energy  and  Alcohol 
Fuels  Act  of  1980  (the  “Act”). 

Substantial  written  comments  (72 
responses)  and  testimony  (82  witnesses 
at  public  hearings  in  Macon,  Georgia; 

Des  Moines,  Iowa;  and  Lubbock,  Texas) 
were  received  pursuant  to  publication  of 
the  August  Proposal.  The  comments, 
especially  those  which  addressed  the 
six  areas  highlighted  in  the  August 
Proposal  for  particular  attention,  have 
been  generally  constructive  and  helpful, 
containing  many  detailed  suggestions, 
some  of  which  have  been  incorporated 
in  this  Final  Rule.  FmHA  thanks  all 
commentors  for  the  assistance  they  have 
given  and  hopes  the  Final  Rule  has 
benefltted  from  the  comments  and  the 
additional  FmHA  consideration  which 
the  comments  have  directed  to  the 
various  aspects  of  the  August  Proposal. 

2.  Solicitation  of  New  Applications; 
Existing  Applications  Under  Other 
FmHA  Programs 

The  FmHA  begins  to  solicit 
applications  for  both  insured  and 
guaranteed  loans  under  this  program 
immediately  upon  publication  of  this 
Final  Rule. 

In  the  case  of  new  or  pending 
applications  for  loans  or  loan 
guarantees  under  the  Farm  Ownership 
or  other  existing  Farmer  Program  loan 
programs  of  FmHA,  where  the 
application  involves  a  biomass  energy 
or  fuel  alcohol  project  which  is 
financially  or  technically  integrated  with 
the  farming  operation  as  a  whole,  FmHA 
will  continue  to  receive  and  process 
such  applications  under  such  existing 
programs.  Applicants  with  this  type  of 
project  may,  however,  apply  or  reapply 
under  the  program  implemented  by  this 
Final  Rule,  if  reasonable  assurance  of 
repayment  of  the  insured  loan  from  the 
project's  income  can  be  ascertained  as 
described  below  in  this  preface  and  in 
the  Final  Rule,  and  if  the  project  is 
otherwise  eligible  under  this  Final  Rule. 

3.  Price  Guarantees  and  Purchase 
Agreement  Authorities,  Continuance 
Assistance 

Approximately  10  percent  of  the 
written  comments  received  suggested 
that,  in  addition  to  the  loan  and  loan 
guarantee  authorities,  implementation  at 
this  time  of  the  price  guarantee  and 
purchase  agreement  authorities  of  the 
Act  (§§  215  and  216)  is  necessary. 

FmHA  has  considered  the  arguments 
advanced  by  the  commentors  and 
others,  but  is  not  convinced  the 


purposes  of  the  Act  will  be  served  by 
such  implementation  at  this  time. 

Subtitle  A  is  essentially  a 
commercialization,  rather  than  a 
technology  development  and  piloting 
program.  Therefore  projects  involving 
inadequately  developed  and  pilot  stage 
technologies  will  be  directed  to  other 
existing  programs  that  are  designed  for 
such  purposes.  The  loan  and  loan 
guarantee  financial  assistance  proposed 
here  should  prove  to  be  adequate  and 
workable  for  purposes  of  the  Subtitle  A 
commercialization  program.  The  insured 
or  guaranteed  loans  provided  in  this 
regulation  can  be  combined  with  other 
existing  incentives  to  comprise  an 
attractive  package  for  investors  and 
lenders.  This  program,  therefore,  should 
be  viable  without  the  additional 
incentives  that  might  be  afforded  by 
price  guarantees  and  purchase 
agreements. 

The  continuance  assistance 
provisions  in  §  1990.215  of  the  August 
Proposal  have  been  omitted  from  the 
Final  Rule  because  development  of 
implementing  procedures  (which  are 
unlike  existing  FmHA  procedures) 
would  unduly  delay  the  issuance.  It  is 
expected  that  such  procedures  can  be 
developed  if  the  program  experience 
shows  a  need. 

4.  Priority  Based  on  Type  of  Primary 
Fuel 

The  August  Proposal 
(§  1990.5(a)(l)(i)),  carrying  out 
§  217(a)(1)(A)  of  the  Act,  provided  that 
priority  should  be  given  to  projects  that 
use  a  fuel  other  than  natural  gas  or 
petroleum  as  the  primary  fuel  for 
biomass  projects.  The  August  Proposal 
also  required  that  all  projects  use  the 
most  cost-effective  primary  fuel  system, 
based  upon  established  DOE  procedures 
for  life  cycle  cost  analysis. 

A  number  of  witnesses  at  the  hearings 
and  written  comments  pointed  out  that 
coal  boilers  and  related  equipment  are 
much  more  expensive  than  natural  gas, 
and,  in  addition  to  adding  substantially 
to  the  initial  cost  of  projects,  the 
emphasis  on  coal  or  biomass  fuels 
rather  than  oil  or  gas,  may  be 
inconsistent  with  the  requirement  in 
Appendix  A  of  the  August  Proposal  that 
the  most  cost-effective  fuel  system  be 
used. 

The  Act,  itself,  recognizes  the  priority 
is  not  to  be  absolute  and  §  217(a)(1) 
expressly  provides  that  it  shall  not  be 
construed  to  exclude  financial 
assistance  for  any  project  which  does 
not  use  “a  primary  fuel  other  than 
petroleum  or  natural  gas”.  Moreover,  the 
Conference  Report  (S.  Rep.  No.  96-824), 
page  252,  gives,  as  examples  of 
petroleum  or  natural  gas  use  as  primary 
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fuel  which  would  not  violate  the  priority 
provision,  the  use  of  such  fuel  for  “flame 
stabilization”  or  where  such  fuel  is 
“commercially  unmarketable.” 

Pursuant  to  the  primary  objective  of 
this  program  to  reduce  the  dependence 
of  the  United  States  on  imported 
petroleum  and  natural  gas  by  financing 
increased  production  and  use  of 
biomass  energy  resources.  FmHA  will 
provide  financial  assistance  to  projects 
using  fuel  other  than  petroleum  and 
natural  gas  to  the  maximum  extent 
possible.  FmHA  is  particularly 
interested  in  receiving  applications  that 
will  use  coal,  biomass  materials,  and 
such  fuels  other  than  petroleum  and 
natural  gas,  and  the  regulations  provide 
that  priority  will  be  given  to  such 
applications  in  funding  decisions.  The 
regulations  also  require  that  all  projects 
use  the  most  cost-effective  primary  fuel 
system,  based  upon  established 
procedures  for  life  cycle  cost  analysis 
(See  Appendix  A).  Particularly  with 
respect  to  small  scale  projects,  FmHA 
encourages  combination  projects  which 
make  it  feasible  to  use  fuel  other  than 
petroleum  or  natural  gas — such  as  a 
combination  methane  digester  and 
alcohol  distillery  whereby  the  methane 
produced  from  animal  residue  is  used  as 
the  primary  fuel  for  the  alcohol 
distillery. 

While  the  statute  does  not  exclude 
financial  assistance  for  projects  using 
petroleum  or  natural  gas,  based  upon 
the  above  priority  and  related 
provisions,  it  should  be  clear  to 
applicants  that  the  avoidance  of 
petroleum  or  natural  gas  as  the  primary 
fuel  for  the  project  will  be  a 
fundamental  consideration  in  project 
selection. 

FmHA  has  concluded  that  the 
application  of  this  statutory  priority 
relating  to  use  of  primary  fuels  requires 
careful  exercise  of  discretion  in  the 
administration  of  the  priority  rather  than 
any  revision  in  the  statement  of  the 
priority  in  the  Final  Rule.  To  assure  such 
attention  to  proper  administration,  any 
project  proposing  to  use  petroleum  or 
natural  gas  as  primary  fuel  will  be 
reviewed  by.  and  rerquire  the  specific 
concurrence  of,  FmHA’s  National  Office 
in  this  respect  In  addition,  the 
requirement  in  Appendix  A  relative  to 
the  most  cost-effective  fuel  system  has 
been  revised  to  permit  greater  flexibility 
of  application  and  remove  inconsistency 
in  the  August  Proposal  in  this  regard. 

5.  Priority  Based  on  Innovative 
Technology. 

In  addition  to  use  of  primary  fuel 
other  than  petroleum  or  natural  gas,  as 
discussed  above,  the  August  Proposal 
(§  1990.5  (a)(l)(ii)),  carrying  out  §  217 


(a)(1)(B)  of  the  Act,  states  that  priority 
for  financial  assistance  under  Subtitle  A 
of  Title  II,  and  the  most  favorable 
financial  terms  available,  shall  be 
provided  to  project  proposals  which 
apply  improved  or  new  technologies. 

Approximately  10  percent  of  the 
written  comments  opposed  the 
treatment  of  this  priority  on  the  grounds 
that  it  was  inconsistent  with  the  Act's 
objective  of  reducing  petroleum  imports, 
or  that  it  conflicted  with  the  primary  fuel 
priority  discussed  in  the  preceding 
subdivision,  or  that  it  violated  the  cost- 
effectiveness  requirements  of  Appendix 
A. 

As  in  the  case  of  the  primary  fuel 
priority  discussed  in  the  preceding 
subdivision,  the  Act  recognizes  that  the 
priority  is  not  absolute  and  expressly 
provides  (§  217  (a)(1))  that 
noninnovative  projects  are  not 
excluded.  The  Conference  Report, 
moreover,  states  (page  253)  that  while 
assistance  to  duplicative  technologies  is 
to  be  minimized  in  the  designing  of  the 
overall  program,  this  bias  against 
duplicative  technology  projects  was  not 
intended  to  apply  to  “the  production  of 
liquid  biomass  fuels."  FmHA  has, 
therefore,  concluded  that  the  Final  Rule 
should  retain  the  language  of  the  August 
Proposal  in  this  respect. 

With  respect  to  liquid  biomass  fuels 
projects,  therefore,  the  Farmers  Home 
Administration  will  be  interested  in 
receiving  proposals  which  evidence  the 
resources,  including  management 
capability,  necessary  for  successful 
operation  and  the  use  of  newer 
technologies.  Priority  will  be  given  to 
non-scarce  fuels  and  new  technology. 
FmHA  will  welcome  proposals  involving 
the  colocation  of  alcohol  plants  with 
corn  milling  plants,  grain  handling 
facilities,  cattle  feedlots,  electrical 
generating  plants,  or  other  such 
combinations  that  can  improve  the 
economics  of  the  project  and  provide 
experienced  management  resources. 
FmHA  also  will  welcome  projects 
involving  the  acquisition  for  retrofit  or 
conversion  of  existing  plant  or 
equipment  to  alcohol  production,  where 
it  is  demonstrated  that  this  will  meet 
priorities  for  other  than  scarce  fuels  and 
will  contribute  to  the  economic  viability 
of  the  enterprise  and  the  speed  with 
which  it  can  be  brought  on  production 
line. 

An  effort  will  be  made  to  encourage 
different  types  of  fermentable 
feedstocks  so  that  the  financial 
assistance  program  as  a  whole  reflects  a 
variety  of  feedstock  materials  that  can 
be  converted  with  available  technology. 
Also,  since  in  the  case  of  small-scale 
projects  a  variety  of  technologies  is  not 
generally  available,  assistance  to  small- 


scale  non-alcohol  projects  (such  as 
methane)  will  be  provided  without 
regard  to  the  duplication  of 
technologies. 

The  statute  authorizes  financial 
assistance  for  projects  both  that  convert 
biomass  materials  into  a  refined  liquid, 
gaseous  or  solid  fuel  and  that  convert 
equipment  so  that  such  equipment  can 
directly  combust  wood  or  other 
unrefined  biomass  into  energy  for 
industrial  purposes.  Examples  of 
projects  eligible  for  financial  assistance 
that  would  produce  non-liquid  fuels 
include  projects  to  convert  animal 
residues  into  methane  gas  and  to 
densify  wood  into  pellets  or  other 
compact  forms. 

This  area  presents  a  special  problem 
of  implementation  concerning  the  proper 
scope  of  financial  assistance  in  terms  of 
project  type.  Although  the  Conference 
Report  provides  that  the  duplication  of 
similar  technologies  in  the  non-liquid 
fuels  area  should  be  minimized  in  the 
overall  design  of  the  financial  assistance 
program,  many  of  the  newer  gasification 
and  liquefaction  technologies  in  this 
area  are  not  yet  ready  for  commercial 
scale  application.  FmHA  wishes  to 
accommodate  to  the  extent  practicable 
emerging  technologies  as  they  become 
ready  for  adoption  on  a  commercial 
scale. 

6.  Application  Solicitation  for 
Intermediate-Scale  Projects 

The  August  Proposal 
(§  1990.205(b)(2)(i))  provided  that 
intermediate-scale  project  applications 
would  be  received  on  a  “simultaneous” 
solicitation  basis  rather  than  by  the 
“continuous”  solicitation  process  that 
was  proposed  for  small-scale  projects. 
Approximately  30  percent  of  the  written 
comments  addressed  this  issue  and 
approximately  80  percent  of  these 
commentors  were  opposed  to  the 
“simultaneous”  solicitation  as  provided 
in  the  August  Proposal. 

While  ^e  “simultaneous”  solicitation 
procedure  is  described  in  the  Act 
(§  212(b)(1)).  it  is  not  mandated  by  the 
Act.  The  Conference  Report  (page  247) 
points  out  that  §  212(b)(2)  of  the  Act 
authorizes  the  Secretary  to  adopt  other 
procedures  “which  will  result  in  more 
expeditious  processing.” 

The  Conference  Report  states:  ‘The 
Conferees  encourage  the  Department  of 
Agriculture  to  use  existing  Farmers 
Home  Administration  procedures  which 
provide  for  a  single  ongoing  solicitation 
with  projects  reviewed  on  a  sequential 
basis  for  purposes  of  expediting 
administration  of  this  title.” 

The  concerns  most  frequently 
expressed  in  the  written  comments  were 
that  the  “simultaneous”  solicitation 
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would  overwhelm  FmHA  staff 
resources,  favor  larger  organization 
applicants,  and  result  in  less  expeditious 
processing  than  could  be  expected  from 
the  continuous  solicitation  method 
currently  used  in  existing  FmHA 
programs  with  which  staff  and 
applicants  are  familiar. 

For  purposes  of  the  Final  Rule,  FmHA 
has  decided,  for  the  most  part,  to  receive 
and  process  applications  on  a 
continuous  basis.  However,  FmHA 
reserves  the  right  in  the  future  to  employ 
the  "simultaneous”  solicitation  method 
to  achieve  purposes  under  the  Act  that 
may  not  be  fully  satisfied  through  the 
“continuous”  process. 

The  continuous  solicitation  procedure 
for  intermediate  scale  biomass  energy 
projects  is  effective  immediately  and  the 
FmHA  hereby  solicits  the  submission  of 
applications  as  of  this  date. 

Applications  may  be  submitted  to  any 
office  of  the  FmHA  during  regular 
business  hours. 

The  following  are  specific  dates  on 
which  applications  will  be  officially 
received  by  FmHA,  for  purposes  of 
implementing  the  statutory  requirement 
that  a  decision  be  made  on  each 
individual  application  within  120  days  of 
its  receipt.  The  first  such  date  is 
November  17, 1980.  The  second  such 
date  is  December  17, 1980.  Subsequent 
dates  will  be  February  16, 1981,  April  16, 
1981,  and  the  16th  day  of  alternate 
months  thereafter,  (provided  that  if  the 
16th  day  of  any  such  month  falls  on 
Saturday  or  Sunday,  the  date  will  be  the 
following  Monday).  The  number  of 
successive  two-month  intervals  for 
receipt  of  applications  will  be  subject  to 
he  availability  of  funding  authority  and 
in  no  event  will  commitments  be  made 
after  September  30, 1984. 

The  State  Director  will  date  stamp  the 
application  with  the  relevant  official 
1  eceipt  date  regardless  of  when 
submitted,  and  official  evaluation  will 
rut  begin  until  that  date. 

Applicants  are  encouraged  to 
participate  in  discussions  and 
conferences  with  the  FmHA  prior  to  the 
submission  of  an  application.  The 
official  application  receipt  dates  are 
intended  to  allow  time  prior  to  such 
dates  for  discussions  and  conferences 
between  FmHA  and  applicants  to  occur. 

If  an  applicant  fails  to  meet  a 
particular  official  receipt  date,  he  or  she 
may  submit  at  any  subsequent  time  and 
need  not  await  the  next  official  receipt 
date  although  the  120  days  for  a  decision 
on  the  application  will  not  begin  to  run 
until  the  next  official  receipt  date. 

Applications  may  be  submitted 
personally  or  by  mail;  if  an  application 
is  submitted  by  mail,  it  must  be  received 
in  an  FmHA  office  prior  to  the  close  of 


business  on  the  relevant  official  receipt 
date  in  order  for  the  120  days  for  a 
decision  to  begin  to  run  on  that  date. 

FmHA  will  evaluate  such  applications 
on  a  comparative  basis  to  the  extent 
necessary  to  achieve  the  purposes  of  the 
Act,  including  effectively  to  implement 
the  priorities  of  the  Act  and  these 
regulations. 

7,  Application  Solicitation  for  Small- 
Scale  Projects 

The  August  Proposal  {§  1990.105  (b)) 
provided  for  continuous  solicitation  of 
small-scale  project  applications. 
Commentors  were  substantially  in 
agreement  that  this  was  the  preferable 
method  for  small-scale  projects,  and  this 
Final  Rule  retains  such  a  procedure. 

Approximately  15  percent  of  all 
written  comments  further  suggested  that 
small-scale  projects  procedures  should 
be  simplified  and  technical,  financial 
and  other  requirements  should  be 
relaxed,  particularly  for  very  small,  on- 
farm  projects.  The  August  Proposal,  in 
accordance  with  Congressional  intent  as 
reflected  in  the  Conference  Report, 
sought  to  incorporate  existing  FmHA 
procedures  to  the  fullest  possible  extent 
consistent  with  the  relevant  statutory 
provisions  and  objectives.  Thus,  multi¬ 
million  dollar  loan  guarantees  of 
intermediate  and  large-scale  projects 
under  the  Act  were  considered 
analogous  (for  purposes  of  the  scope, 
kind  and  amount  of  detailed  regulations 
which  would  be  appropriate)  to  similar 
size  business  and  industrial  loans  under 
other  FmHA  programs.  Even  the  small- 
scale  biomass  energy  project  loans  may 
be  up  to  $1  million,  an  amount  far  in 
excess  of  the  loan  limits  of  FmHA’s 
Farm  Ownership  program,  from  which 
some  commentors  proposed  adopting 
regulations  for  simplification  purposes. 

FmHA  has  included  certain  changes 
in  the  Final  Rule  that  are  designed  to 
make  it  easier  for  applicants  proposing 
on-farm  projects  to  participate.  Where 
the  project  is  located  on  a  farm  and 
whether  or  not  the  project  products  will 
be  used  on  the  farm,  a  lien  need  not  be 
taken  on  the  entire  farm  when  it  is  not 
needed  to  secure  a  loan.  Interim 
construction  financing  from  a 
commercial  lender  will  not  be  required 
where  it  is  clearly  demonstrated  that 
such  financing  is  not  available  at 
competitive  terms,  and  will  never  be 
required  for  projects  involving  less  than 
$100,000  of  funding.  In  determining  the 
income  from  a  farm  project  for  purpose 
of  ascertaining  whether  there  is 
reasonable  assurance  of  repayment  of 
the  insured  loan  from  the  project’s 
income,  the  appropriate  financial  credits 
will  be  attributed  to  a  project’s  income 
for  biomass  fuel  used  on  the  farm  rather 


than  sold  cofnmercially.  Such  credits 
will  be  computed  based  upon  the 
prevailing  commercial  price  of  the  fuel 
displaced. 

The  Biomass  Energy  and  Alcohol 
Fuels  Act  of  1980,  Title  II,  is  basically 
one  which  seeks  the  commercialization 
of  biomass  energy  production  to  reduce 
the  Nation's  dependence  on  petroleum 
imports.  Commercial  type  projects  that 
demonstrate  financial  feasibility  are  the 
concern  of  the  Act.  If  there  are  on-farm 
projects  that  cannot  demonstrate  the 
capability  for  repayment  of  the  insured 
loan  from  the  project’s  income, 

(including  byproduct  credits,  credits  for 
fuel  used  on  the  farm  rather  than  sold 
commercially,  and  available  tax  credits 
and  other  government  incentives),  but 
nevertheless  are  desired  by  applicants 
for  fuel  dependability  or  other  reasons 
related  to  the  whole  farm  operation,  it  is 
possible  they  may  qualify  under  the 
FmHA  Farm  Ownership  loan  program 
which  will  remain  available  to 
applicants. 

8.  Relationship  to  Existing  FmHA 
Regulations 

(a)  Personal  Liability.  The  Preamble 
to  the  August  Proposal  stressed  the 
FmHA  intention  to  “adhere  to  the 
maximum  extent  practicable  to  the 
existing  FmHA  regulations,  procedures 
and  forms  applicable  to  other  programs 
administered  by  it”,  recognizing,  of 
course,  statutory  differences  and 
differing  program  objectives.  The  August 
Proposal  itself,  however,  was  intended 
to  include  only  those  FmHA  “other 
program”  regulations  which  it 
specifically  identified  as  applicable  to 
the  Biomass  energy  programs. 
Accordingly,  some  commentors 
expressed  opposition  to  “other  program” 
FmHA  regulations  which  were  not  part 
of  the  August  Proposal.  An  example  is 

§  1980.443  (b)  of  the  FmHA  Business  and 
Industry  Program  requiring,  “usually”, 
personal  liability  of  certain  stockholders 
and  owners  for  repayment  of  FmHA 
guaranteed  loans  (opposed  in  at  least 
five  written  comments).  The  August 
Proposal  (§  1990.213  (b))  did  not 
incorporate  this  provision  but  it  did  use 
§  1980.443  (a)  from  the  Business  and 
Industry  Program,  which  deals  more 
generally  with  security  requirements  to 
provide  reasonable  assurance  of 
repayment  of  the  loan.  Thus,  the  matter 
of  stockholder  and  owner  liability  in  the 
biomass  energy  program  will  depend  on 
the  circumstances  as  to  what  FmHA 
needs  in  order  to  have  reasonable 
assurance  of  repayment.  The  Final  Rule 
will  follow  the  August  Proposal  in  this 
respect. 

(b)  Borrower-Lender  Conflict  of 
Interest.  Approximately  5  percent  of  the 
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written  comments  on  the  August 
Proposal  sought  permission  for  lenders 
to  hold  stock  or  be  directors  of  the 
borrower  or  otherwise  engage  in 
relationships  which  in  FmHA’s  other 
programs  are  prohibited  because  of  the 
potential  risk  of  conflict  of  interest. 
Commentors  urged  that  the  conflict  of 
interest  bar  would  discourage  investors 
and  unduly  restrict  the  program.  FmHA 
has  concluded  there  is  insufficient 
reason  to  revise  the  August  Proposal  to 
expressly  reject  existing  FmHA  practice, 
particularly  in  the  light  of  the 
Conference  Report  expressions  favoring 
use  of  FmHA  procedures  as  much  as 
possible. 

(c)  Conditional  Commitment  to 
Guarantee  Until  “Substantial 
Completion, "  Approximately  10  percent 
of  the  written  comments  and  several 
witnesses  at  the  hearings  objected  to  the 
application  of  a  procedure  for  this 
program,  which  FmHA  has  used  in  other 
programs  involving  construction  of 
projects,  whereby  interim  flnancing  is 
used  during  construction  and  the 
guarantee  of  the  loan  is  not  finalized 
until  substantial  completion.  A  number 
of  commentors  objected,  particularly  to 
their  perceived  stringency  of  the  test 
applied  to  determine  when  a  project  is 
substantially  completed  for  this  purpose. 

The  Final  Rule  continues  the  basic 
procedure  that  a  conditional 
commitment  will  be  made  prior  to 
substantial  completion  of  construction, 
because  this  procedure  helps 
importantly  to  assxire  that  construction 
will  adhere  to  plans  and  specifications 
and  will  result  in  a  plant  which  performs 
successfully.  The  technical  guidelines  in 
Appendix  A  describe  that,  to  the  extent 
possible,  FmHA  will  determine 
successful  completion  on  the  basis  of 
the  inspection  engineer's  certification 
and  a  start-up  and  continuous  operation 
period  of  at  least  72  hours  or  four 
consecutive  batch  runs,  as  appropriate, 
to  demonstrate  sustainable 
performance.  In  the  case  of  an  insured 
loan,  interim  construction  financing 
prior  to  final  closing  of  the  FmHA  loan 
will  be  required  except  fqr  very  small 
projects  involving  a  loan  of  less  than 
$100,000  and  in  other  situations  where 
interim  financing  is  clearly 
demonstrated  to  be  unavailable  at 
reasonable  rates  and  terms.  This 
approach,  adopted  in  the  Final  Rule, 
should  provide  the  basis  for  a  viable 
program  and,  at  the  same  time,  provide 
needed  safeguards  to  achieve  projects 
designed  and  constructed  for  successful 
and  efficient  operation. 

(d)  Other  Technical  Requirements. 
Approximately  12  percent  of  the 
commentors  on  the  August  Proposal 


objected  to  their  perceived  stHngency  of 
other  aspects  of  the  technical  guidelines, 
including  the  requirement  for  qualified 
engineers  who  have  designed  similar 
facilities  and  the  provisions  for 
performance  bonding  and  warranties  on 
construction  materials.  A  number  of 
comments  also  called  for  simplified 
technical  review  and  requirements  for 
very  small  facilities. 

The  Final  Rule  recasts  the  technical 
requirements  in  important  respects  to 
make  the  guidelines  practical  and 
functional.  FmHA  recognizes  that  the 
technical  guidelines  must  be  sufficiently 
flexible  to  be  applied  to  different  project 
development  situations,  including 
turnkey  projects,  those  projects 
involving  separate  design  and 
construction  firms,  package  plants,  and 
others.  The  technical  guidelines  in 
Appendix  A  of  the  Final  Rule  for 
planning,  bidding,  performance  of 
development,  and  related  activities  are 
based  upon  FmHA’s  experience  in 
administering  lending  programs  for  rural 
water  systems,  waste  treatment 
systems,  and  other  projects  involving 
construction  of  physical  facilities  and 
chemical  processes.  The  Final  Rule  is 
designed  in  this  regard  basically  to 
apply  normal  business  practices  and 
contracting  requirements  in  order  to 
achieve  successful  project  development 
at  financial  charges  commensurate  with 
the  services  performed. 

The  Final  Rule  does  not  adopt 
generally-simplified  technical 
procedures  for  very  small  projects, 
because  at  this  stage  of  technology 
development  such  projects  are 
particularly  risky  from  a  combined 
technical  and  financial  perspective.  One 
reason  for  retaining  eligibility  under  the 
FmHA  Farm  Ownership  loan  program 
for  small  on-farm  projects  that  are 
integrated  financially  and  technically 
with  the  farming  operation  as  a  whole, 
is  the  recognition  that  fuel  alcohol 
projects,  for  example,  may  need  to 
attain  a  “community”  size  in  order  to 
operate  continuously  and  in  a  manner 
that  can  reasonably  assure  repayment  of 
the  loan  from  project  (including  by¬ 
product)  income.  FmHA  also  recognizes 
the  urgency  to  develop  certifiable 
package  units  for  small-scale  production 
of  alcohol  and  other  biomass  fuels 
which  can  assist  in  handling  technical 
considerations,  and  FmHA  is  actively 
supporting  such  developments. 

(e)  Elaboration  of  Certain  Other 
Elements.  Several  commentors  on  the 
August  Proposal  recommended  that,  for 
purposes  of  clarity  and  easier  reference, 
those  parts  of  existing  FmHA  program 
regulations  that  were  incorporated  by 
reference  in  the  August  Proposal  should 


be  spelled  out  verbatim  in  this 
regulation.  This  has  been  done  for  the 
most  part  in  the  Final  Rule,  except 
where  a  provision  element  is 
particularly  lengthy,  has  already  been 
published  and  is  readily  available  to  the 
public,  and  if  included  verbatim  in  this 
regulation  would  have  rendered  the 
Final  Rule  unjustifiably  cumbersome. 

Additionally,  the  Final  Rule  provides 
substantially  more  elaboration,  based 
upon  existing  FmHA  regulations  for 
other  lending  programs,  of  equity  and 
security  requirements,  transfers  and 
assumptions,  and  other  elements  that 
were  treated  by  reference  and  more 
summarily  in  the  August  Proposal. 

9.  Equity  Requirements 

(a)  Priority  for  Equity  Beyond 
Minimum  Requirements.  Approximately 
7  percent  of  the  written  comments 
objected  to  the  priority  consideration 
provided  in  the  August  Proposal  for 
applications  showing  equity  in  excess  of 
the  minimum  required  under  the 
regulations  (§§  1990.5(a){l)(iii), 
1990.103(c)  and  1990.203(b)).  The 
commentors  felt  that  otherwise 
meritorious  applications  might  suffer 
because  of  the  proposed  priority  for 
borrowers  who  have  more  available 
assets.  The  Final  Rule  includes  only  the 
minimum  20  percent  equity  for 
guaranteed  loans  and  only  the  minimum 
10  percent  equity  for  insured  loans,  and 
does  not  include  the  priority  for 
additional  equity  that  was  in  the  August 
Proposal,  since  other  Final  Rule 
provisions  will  sufficiently  assure  the 
financial  soimdness  of  the  applications 
and  will  satisfy  the  statutory 
requirements  (§  217(a)(4)  (B)  and  (C)) 
that  “the  person  receiving  such  financial 
assistance  will  bear  a  reasonable  degree 
of  risk”  and  that  “the  amount  of 
financial  assistance  provided  for  a 
project  is  not  greater  than  is  necessary 
to  achieve  the  purposes  of  the  Act.” 
FmHA  judgments  as  to  economic 
feasibility,  adequacy  of  security  offered 
and  other  matters  affecting  assurance  of 
loan  repayment  may,  of  course,  be  made 
in  light  of  the  amount  of  equity 
proposed,  but  greater  flexibility  in¬ 
making  such  judgments  will  be  possible 
by  this  change  from  the  August 
Proposal. 

(b)  Minimum  Equity  Requirements; 
Loan  Limitations.  The  public  comment 
on  equity  requirements  and  loan 
limitations  was  multifaceted,  and  there 
was  a  great  deal  of  confusion  regarding 
the  precise  impact  of  the  equity 
requirements  and  loan  limits.  About  12 
percent  of  the  commentors  favored  an 
equity  requirement  lower  than  20 
percent  for  projects  involving 
guaranteed  loans.  Other  commentot^. 
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however,  emphasized  the  basic 
importance  of  the  equity  contribution 
(including  fully  adequate  equity  for 
initial  operating  capital]  as  crucial  to  the 
success  of  the  projects,  and  they 
recommended  that  FmHA  retain  all 
equity  requirements  contained  in  the 
August  Proposal. 

The  Final  Rule  retains  the  minimum 
equity  requirements  of  10  percent  for 
insured  loans  and  20  percent  for 
guaranteed  loans  that  were  included  in 
the  August  proposal.  However,  FmHA  in 
all  cases  will  require  sufficient  equity  in 
the  project  itself  to  provide  reasonable 
assurance  of  a  viable  project  which  can 
repay  the  loan  out  of  the  project's 
income. 

With  regard  to  loan  limitations,  the 
Final  Rule  provides  that  an  insured  loan 
cannot  exceed  90  percent  of  the  total 
estimated  construction  cost  for  the 
project.  A  guaranteed  loan  cannot 
exceed  90  percent  of  the  total  estimated 
construction  cost  of  the  project,  and  the 
amount  of  the  guarantee  cannot  exceed 
90  percent  of  the  principal  and  interest 
of  the  loan.  The  Final  Rule  includes 
examples  of  permissible  loan  purposes; 
working  capital  is  the  primary,  major 
cost  item  that  cannot  be  deemed 
“construction”  and  therefore  cannot  be 
financed  with  a  guaranteed  loan. 

For  a  5  million  gallon  plant,  therefore, 
the  following  example  indicates  roughly 
the  financial  arrangements  that  might  be 
applicable: 

Estimated  total  project  cost =$10.5 
million 

Working  capital  and  other  non¬ 
construction  costs =$1.5  million 
Construction  costs =$9.0  million 
Guaranteed  loan =$8.1  million  (90%  of 
$9  million) 

Maximum  portion  of  loan 
guaranteed =$7,290,000  (90%  of  $8.1 
million) 

In  this  illustration,  the  minimum 
equity  requirement  for  the  project  could 
be  met  at  least  partially  by  the  non¬ 
construction  costs  and  the  10  percent  of 
construction  not  financed  by  the 
guaranteed  loan,  to  the  extent  that  such 
project  costs  are  met  with  capital 
contributions  that  are  considered  equity 
under  this  Final  Rule.  The  example 
above  is,  of  course,  simplified  compared 
to  any  actual  project  situation,  and  is 
intended  only  to  illustrate  the  basic  way 
that  the  equity,  loan  limitation,  and  loan 
guarantee  limitation  provisions 
interrelate. 

10.  Guarantee  Fee 

Approximately  3  percent  of  the 
written  comments  opposed  the 
guarantee  fee  requirement  (S  1990.212) 
that  was  stated  in  the  August  Proposal 


on  the  grounds  that  it  was  an 
impediment  to  full  participation  in  the 
program.  FmHA  has  concluded  that  the 
provision  should  be  changed  because  of 
general  government  budget  pressures, 
the  value  of  the  guarantee  to  the 
participants,  and  the  congressional 
intent  to  have  existing  FmHA  practices 
generally  followed. 

11.  Geographical  Dispersion  and  Size 
Variation  of  Projects 

In  carrying  out  the  insured  loan  and 
loan  guarantee  program  in  this  Final 
Rule,  FmHA  will  seek  to  provide  for 
wide  geographical  dispersion  and  size 
variation  of  biomass  energy  and  alcohol 
fuels  projects  to  the  extent  consistent 
with  the  selection  of  those  projects 
which  otherwise  conform  to  the 
requirements  of  the  Final  Rule.  In  view 
of  the  fact  that  FmHA  has  already 
assisted  with  loan  guarantees  a  number 
of  projects  in  excess  of  7.5  million 
gallons  under  its  regular  Business  and 
Industry  Program,  the  Agency  hopes  for 
and  encourages  applications  for  projects 
below  7.5  million  gallons  which  will 
contribute  to  the  wide  geographical 
dispersion  of  projects.  Geographical  and 
size  variation  in  projects  will  assist  in 
achieving  a  wide  variation  in  feedstocks 
and  technologies  which  is  also  an 
objective  of  the  program.  The 
establishment  of  Biomass  Energy  Loan 
Review  Committees  within  FmHA  State 
Offices  will  enable  FnrHA  to  emphasize 
project  selection  on  a  wide  geographical 
basis. 

12.  Editorial  and  Other  Clarification 
Revisions. 

Suggestions  relating  to  style  and  for 
clarity  made  by  some  commentors  have 
been  adopted  in  the  Final  Rule. 

(a)  As  noted  above,  cross-references 
to  specific  other  FmHA  program 
regulations  in  several  cases  have  been 
replaced  by  setting  out  the  substance  of 
the  other  program  regulation  in  full  in 
the  Final  Rule.  Where  such  replacement, 
however,  would  have  involved 
extensive  repetition  of  a  lengthy 
regulation,  the  cross-reference  was 
retained. 

(b)  Additional  definitions  suggested 
by  the  comments  have  been  included  in 
§  1990.3. 

(c)  To  improve  the  clarity  of  the  Final 
Rule,  §  1990.5(b),  relating  to  certain 
statutory  eligibility  requirements,  was 
moved  to  and  becomes  §  1990.10,  to  be 
juxtaposed  with  other  eligibility 
provisions  of  the  Final  Rule. 

(d)  Certain  additional  provisions 
common  to  the  insured  and  guaranteed 
program  have  been  moved  to  Subpart  A 
fiom  Subparts  B  and  C.  Thus,  a  new 

§  1990.9  Loan  Purposes  was  created  in 


Subpart  A  for  the  list  of  examples  of 
permitted  loan  construction  costs 
formerly  in  Subparts  B  and  C.  Similarly, 
“Organization  and  Administrative” 
provisions  were  moved  into  Subpart  A 
(§  1990.4(a))  from  the  two  former 
locations  in  Subparts  B  and  C. 

(e)  Section  1990.25  now  relates  to 
Planning  and  Performing  Development 
in  accordance  with  Appendix  A, 
replacing  the  “Trade  Secrets”  provision. 
The  Trade  Secrets  subject  is  covered  by 
applicable  law  generally  so  as  to  make 
the  original  pro^sion  linnecessary. 

13.  FmHA  Forms. 

The  basic  application  forms  to  be 
used  for  the  insured  loan  and  loan 
guarantee  parts  of  this  program  are 
published  as  Exhibit  A  to  Ais 
regulation.  Form  FmHA  1990-2, 
“Application  for  FmHA  Biomass  Energy 
Insured  Loan  Assistance,”  will  be  used 
for  insured  loan  applications;  Form 
FmHA  1990-1,  "Application  for  FmHA 
Biomass  Energy  Loan  Guarantee 
Assistance,"  will  be  used  for  loan 
guarantee  applications;  Appendix  A, 
“Biomass  Energy  Project  'Technical 
Information,”  will  accompany  the 
applications  for  both  insured  and 
guaranteed  loans. 

The  provision  of  application  forms 
specifically  adopted  for  this  program 
from  existing  FmHA  forms  Is  intended 
to  clarify  to  the  extent  possible  the  basic 
application  requirements  for  lending 
assistance  under  this  program.  In 
addition,  since  applicants  may  apply  for 
guaranteed  loans  regardless  of  size  of 
project,  including  for  small-scale 
projects  below  one  million  annual 
gallons,  FmHA  has  attempted  to  make 
the  basic  application  for  guaranteed  and 
insured  loans  as  similar  as  possible 
consistent  with  the  difference  in 
substantive  requirements,  in  order  to 
make  it  easier  for  applicants  to  consider 
the  alternative  of  insured  or  guaranteed 
loan  financing  for  small-scale  projects. 

Certain  other  existing  FmHA  forms,  as 
described  in  the  Final  Rule  and  in  the 
basic  forms,  must  accompany  the  basic 
forms  to  make  up  a  complete  application 
package.  Copies  of  all  forms  that  are 
applicable  may  be  obtained  fi-om  any 
FmHA  office. 

14.  Other  Significant  Changes.  The 
final  rule  prohibits  combining  insured 
and  guaranteed  loans.  This  prohibition 
was  not  in  the  proposed  rule,  but  FmHA 
determined  that  it  would  not  be 
practical  to  merge  the  two  types  of 
loans.  FmHA  determined  that  the 
guaranteed  loan  appeals  procedure 
should  be  the  same  as  for  all  of  its  other 
guaranteed  programs  for  consistency  of 
administration.  This  was  a  change  from 
the  proposed  rule.  Since  the  projects 
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should  be  commercially  feasible  and 
quality  projects  are  desired,  FmHA  in 
the  final  rule  does  not  permit  deferral  of 
interest  and  prohibits  deferral  of 
principal  beyond  the  second  year.  The 
Act  authorizes  the  Secretary  to  require 
adequate  security.  FmHA  determined 
that  a  pledge  of  revenues  from  projects 
was  significant  and  should  be 
specifically  set  forth  in  the  regulation. 
FmHA  determined  that  the  total  insured 
loans,  initial  and  subsequent,  should  not 
exceed  $1  million  for  a  project.  This  was 
clarification  of  the  proposed  rule. 

15.  USDA-DOE  Consultation  and 
Project  Review  Procedures. 

The  Memorandum  of  Understanding 
and  related  documents,  which  describe 
consultation  and  project  review  and 
concurrence  procedures,  will  be 
published  subsequently  in  the  Federal 
Register.  The  categories  of  projects 
exempted  from  such  review  are 
published  as  Exhibit  B  to  this  Final  Rule. 

16.  Bureau  of  Alcohol,  Tobacco,  and 
Firearms  Permit. 

The  Final  Rule  includes  a  clarification 
of  the  requirements  regarding  ATF 
permitting  and  loan  or  loan  guarantee 
applications  under  this  Regulation. 
Applications  are  advised  to  consult  with 
the  nearest  ATF  office  regarding  specific 
permitting  requirements  applicable  to 
their  operations.  Evidence  of  filing  the 
application  for  a  permit  with  AFT,  and 
acknowledgement  by  ATF  of  such 
application,  must  be  submitted  with  the 
loan  application.  This  procedure  is 
designed  to  assure  that  the  applicant  is 
taking  the  full  steps  necessary  to  secure 
a  permit,  even  though  such  an  applicant 
may  not  be  able  to  give  final  assurance 
that  permitting  will  occur  in  cases  where 
an  insured  loan  is  considered  for 
approval  prior  to  construction. 

Note. — ^This  document  has  been  reviewed 
in  accordance  with  FmHA  Instruction  1901- 
G,  "Environmental  Impact  Statement.”  It  is 
the  determination  of  FmHA  that  this  action 
does  not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  and.  in  accordance  with 
the  National  Environmental  Policy  Act  of 
1989.  Pub.  L.  91-191,  an  Environmental  Impact 
Statement  is  not  required. 

(Sec.  212(e](2)  of  the  Biomass  Energy  and 
Alcohol  Fuels  Act  of  1980:  7  CFR  2.23;  7  CFR 
2.70) 

Dated:  October  27, 1980. 

Thomas  L.  Burgum, 

Deputy  Ass  is  tan  t  Secretary  for  Rural 
Development. 

A  new  Part  1990  is  added  to  Title  7  of 
the  Code  of  Regulations  to  read  as 
follows; 


PART  1990— BIOMASS  ENERGY  AND 
ALCOHOL  FUELS  LOANS  AND 
GUARANTEES 

Subpart  A — General  Provisions 

Sec. 

1990.1  Introduction. 

1990.2  Program  objectives. 

1990.3  Definitions. 

1990.4  Organization  and  administration; 
case  and  identiHcation  numbers. 

1990.5  Receiving  and  processing 
applications. 

1990.6 — 1990.8  [Reserved] 

1990.9  Loan  purposes. 

1990.10  Ineligible  projects. 

1990.11  Positive  energy  balance. 

1990.12  Protein  use. 

1990.13  Availability  of  feedstocks. 

1990.14  Amount  of  necessity  for  financial 
assistance. 

1990.15  Risk. 

1990.16  Competition. 

1990.17  Byproduct  values. 

1990.18 — [Reserved] 

1990.19  Legal  capacity. 

1990.20 — [Reserved] 

1990.21  Department  of  energy  review  or 
concurrence. 

1990.22  Security,  maturity,  repayment 
schedules  and  other  terms. 

1990.23  Compliance  with  statutes  and 
regulations. 

1990.24  Patents  and  proprietary  rights. 

1990.25  Planning  and  performance  of 
development. 

1990.26— 1990.27— [Reserved] 

1990.28  Access  to  records. 

1990.29  Full  faith  and  credit; 
incontestability. 

1990.30  Guarantee  termination. 

1990.31  Fees. 

1990.32  Loan  servicing,  default  and 
liquidation, 

1990.33  Assistance  period. 

Subpart  B — Biomass  Energy  Project 
Insured  Loans 

Sec. 

1990.101  Eligibility. 

1990.102  Loan  purposes. 

1990.103  Loan  amount  limitations;  equity 
and  working  capital. 

1990.104  Subsequent  loans. 

1990.105  Receiving  and  processing 
applications. 

1990.106  Evaluation  criteria. 

1990.107— 1990.109— [Reserved] 

1990.110  Maturity  and  repayment  schedules. 

1990.111  Interest  rate. 

1990.112  Security. 

1990.113  Loan  closing. 

1990.114  Default. 

1990.115  Loan  servicing  and  liquidation. 

Subpart  C— Biomass  Energy  Project  Loan 
Guarantees 

Sec. 

1990.201  Eligibility. 

1990.202  Loan  purposes. 

1990.203  Loan  guarantee  amount  limitations 
and  equity  requirements. 

1990.204  Subsequent  loan  guarantees. 

1990.205  Receiving  and  processing 
applications. 


Sec. 

1990.206  Evaluation  criteria. 

1990.207— 1990.209— [Reserved] 

1990.210  Maturity  and  repayment  schedules. 

1990.211  Interest  rates. 

1990.212  Guarantee  fee  and  lender  fees  and 
charges. 

1990.213  Security. 

1990.214  Loan  closing  and  servicing. 

1990.215  Continuous  assistance. 

1990.216  Default. 

1990.217  Liquidation  and  settlement. 

1990.218  Protective  advances. 

1990.219  Transfer  and  assumption. 

1990.220  FmHA  Forms  incorporated  in 
Subpart  C. 

Appendix  A. — Planning,  Performing 
Development,  and  Technological  Feasibility 
Requirements  for  Biomass  Energy  Projects. 

^hibit  A-1 — Application  for  FmHA 
Biomass  Energy  Loan  Guarantee  Assistance, 
Form  FmHA  1990-1. 

Exhibit  A-2 — Application  for  FmHA 
Biomass  Energy  Insured  Loan  Assistance, 
Form  FmHA  1990-2. 

Exhibit  B — Determination  of  Exempt 
Categories. 

Authority. — Sec.  212(e)(2)  of  the  Biomass 
Energy  and  Alcohol  Fuels  Act  of  1980,  Pub.  L 
96-294,  94  Stat.  687,  (42  U.S.C.  8812). 

Subpart  A — General  Provisions 
§  1990.1  Introduction. 

This  Subpart  A  contains  the  general 
regulations  and  prescribed  forms  which 
are  applicable  to  the  Farmers  Home 
Administration  program  for  financial 
assistance  to  biomass  energy  and 
alcohol  fuels  projects  pursuant  to  the 
Biomass  Energy  and  Alcohol  Fuels  Act 
of  1980  (Pub.  L  96-394,  Title  II). 
Additional  regulations  for  the  program 
are  found  in  the  various  subparts  of  Part 
1990.  These  regulations  apply  to  lenders, 
holders,  borrowers  and  other  parties 
involved  in  making,  insuring, 
guaranteeing,  holding,  servicing  or 
liquidating  loans.  “Financial 
Assistance”  for  purpose  of  this 
regulation  shall  mean  the  forms  of 
financial  assistance  described  in 
Subpart  B  (Insured  Loans]  and  Subpart 
C  (Guaranteed  loans). 

§  1990.2  Program  objectives. 

The  objectives  of  the  Financial 
assistance  program  in  Part  1990  are  to 
reduce  the  dependence  of  the  United 
States  on  imported  petroleum  and 
natural  gas  by  financing  increased 
production  and  use  of  biomass  energy 
resources.  Such  increased  production 
and  use  will  be  on  an  economically  and 
environmentally  feasible  basis  that  does 
not  impair  the  nation’s  ability  to 
produce  food  and  fiber. 

§1990.3  Definitions. 

(a)  For  purposes  of  this  Part,  the 
following  general  definitions  apply. 
Additional  definitions  may  be  found  in 
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the  Subparts  relating  to  the  particular 
type  of  financial  assistance  involved. 

(1)  The  “Act”  means  the  Biomass 
Energy  and  Alcohol  Fuels  Act  of  1980 
(Pub.  L  96-294,  Title  II). 

(2)  “Alcohol”  means  methanol, 
ethanol  and  any  other  alcohol  which  is 
produced  from  biomass  which  is 
suitable  for  use  by  itself  or  in 
combination  with  other  substances  as  a 
substitute  for  petroleum  or 
petrochemical  feedstocks.  The  term  does 
not  include  alcohol  for  beverage 
purposes. 

(3)  “Applicant"  means  any  person 
who  has  Bled  an  application  for 
financial  assistance  under  this  Part  with 
the  appropriate  FmHA  representative 
designated  in  this  Part. 

(4)  “Application”  means  a  proposal 
for  financial  assistance  in  the  form  and 
containing  the  information  required  by 
this  Part. 

(5)  “Assignment  Guarantee 
Agreement"  (Form  FmHA  449-36)  means 
the  signed  agreement  among  FmHA,  the 
lender,  and  the  holder,  setting  forth 
(specifically  or  by  reference)  the  terms 
and  conditions  of  an  assignment  of  a 
guaranteed  portion  of  a  loan  or  any  part 
thereof. 

(6)  “Biomass”  means  any  organic 
matter  which  is  available  on  a 
renewable  basis,  including  agricultural 
crops  and  agricultural  wastes  and 
residues,  wood  and  wood  wastes  and 
residues  and  animal  waste;  but  not 
municipal  wastes  or  aquatic  plants. 

(7)  “Biomass  energy"  means  biomass 
fuel  which  consists  of  any  gaseous, 
liquid,  or  solid  fuel  produced  by 
conversion  of  biomass;  or  energy  or 
steam  derived  from  the  direct 
combustion  of  biomass  for  the 
generation  of  electricity,  mechanical 
power,  or  industrial  process  heat. 

(8)  “Biomass  energy  project”  or 
“project”  means  any  facility  (or  portion 
of  a  facility)  located  in  the  United  States 
which  is  primarily  for  the  production  of 
biomass  fuel  and  byproducts;  or  the 
combustion  of  biomass  for  the  purpose 
of  generating  industrial  process  heat, 
mechanical  power,  or  electricity 
(including  cogeneration). 

(9)  “Borrower”  means  an  applicant 
who  has  a  loan  made  or  guaranteed 
under  this  Part. 

(10)  “Cogeneration"  means  the 
combined  generation  by  any  facility  of 
electricity  or  mechanical  power  and 
steam  or  other  forms  of  useful  energy 
(such  as  heat)  which  are  used  for 
industrial,  commercial,  heating 
(including  direct  heating),  or  cooling 
purposes. 

(11)  “Conditional  Commitment  for 
Guarantee”  (Form  FmHA  449-14)  means 
FmHA's  advice  to  the  lender  that  the 


material  it  has  submitted  is  approved 
subject  to  the  completion  of  the 
conditions  and  requirements  set  forth  in 
“Conditional  Commitment  for 
Guarantee.” 

(12)  “Construction”  means  (i)  the 
construction  or  acquisition  of  any 
biomass  energy  project;  (ii)  the 
conversion  of  any  facility  to  a  biomass 
energy  project;  or  (iii)  the  expansion  or 
improvement  of  any  biomass  energy 
project  which  increases  the  capacity  or 
efficiency  of  that  facility  to  produce 
biomass  energy.  The  term 
“construction”  includes  the  acquisition 
of  necessary  equipment  and  machinery; 
the  acquisition  of  necessary  land  and  its 
improvements;  and,  capital  costs 
necessary  to  meet  environmental 
standards.  Such  term  does  not  include 
the  acquisition  of  any  facility  which  was 
operated  as  a  biomass  energy  project 
before  the  acquisition. 

(13)  “Continuous  solicitation”  means 
the  method  of  receiving,  evaluating,  and 
processing  applications  for  financial 
assistance  under  this  Part  by  which 
applicants  may  file  their  applications  at 
any  time  after  the  effective  date  of  this 
Part. 

(14)  “Cooperative”  means  any 
agricultural  association,  as  that  term  is 
defined  in  section  15(a)  of  the  Act  of 
June  15, 1929,  as  amended  (46  Stat.  18;  12 
U.S.C.  1141j),  commonly  known  as  the 
Agricultural  Marketing  Act. 

(i)  As  used  in  Section  15(a)  of  that 
Act,  the  term  “farmers”  means 
producers  of  agricultural  commodities 
and  other  agricultural  products, 
including  among  others,  ranchers,  dairy 
men,  planters  and  nut  and  fruit  growers. 

(ii)  “Farm”  means  a  tract  of  land, 
improvements  and  other  appurtenances 
considered  to  be  farm  property  which  is 
used  or  will  be  used  in  the  production  of 
crops  or  livestock. 

(15)  “Federal  agency”  means  any 
Executive  agency,  as  defined  in  Section 
105  of  title  5,  United  States  Code. 

(16)  “Finance  Office”  means  the 
office  which  maintains  the  FmHA 
financial  records.  It  is  located  at  1250 
Market  Street,  St.  Louis,  Missouri  63103, 
(Phone  314-622-4400). 

(17)  “FmHA"  means  the  United  States 
of  America,  acting  through  the  Farmers 
Home  Administration,  an  Agency  of  the 
United  States  Department  of 
Agriculture.  References  to  the  National 
Office,  Finance  Office,  State  Office, 

State  Director,  District  Director,  or  other 
FmHA  office  or  official  should  be  read 
as  prefaced  by  “FmHA.” 

(18)  “Guaranteed  Loan”  means  a  loan 
made  and  serviced  by  a  lender  for 
which  FmHA  has  entered  into  a  Form 
FmHA  449-35,  "Lender’s  Agreement,” 


and  for  which  FmHA  has  issued  a  Form 
FmHA  449-34,  “Loan  Note  Guarantee.” 

(19)  “Holder”  means  that  person 
(offier  than  the  lender)  lawfully  owning 
all  or  any  part  of  the  guaranteed  portion 
of  the  loan  with  no  servicing 
responsibility. ' 

(20)  “Indian  tribe”  means  any  Indian 
tribe,  band,  nation,  or  other  organized 
group  or  community,  including  any 
Alaska  Native  village  or  regional  or 
village  corporation  as  defined  in  or 
established  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act,  which  is 
recognized  as  eligible  for  the  special 
programs  and  services  provided  by  the 
United  States  to  Indians  because  of  their 
status  as  Indians. 

(21)  “Insured  loan”  means  a  loan 
directly  made  and  serviced  by  FmHA  as 
lender. 

(22)  “Intermediate  scale  biomass 
energy  project”  means  a  biomass  energy 
project  with  an  anticipated  annual 
production  capacity  of  more  than  1 
million  gallons  of  anhydrous  ethanol  per 
year  (or  its  energy  equivalent  of  other 
forms  of  biomass  energy)  but  less  than 
15  million  gallons  of  anhydrous  ethanol 
per  year  (or  its  energy  equivalent  of 
other  forms  of  biomass  energy).  Energy 
equivalent  is  defined  in  greater  detail  in 
a  Notice  which  appeared  in  45  F.R.  52911 
(August  8, 1980). 

(23)  “Lender”  means  the  person  or 
organization  making  and  servicing  the 
loan  which  is  guaranteed  under  Subpart 
C.  The  lender  is  also  the  party 
requesting  a  loan  guarantee.  The 
provisions  of  §  1980.13  shall  govern 
eligibility  of  lenders. 

(24)  “lender’s  Agreement”  (Form 
FmHA  449-35)  means  the  signed 
agreement  between  FmHA  and  the 
lender  setting  forth  (specifically  or  by 
reference)  the  lender’s  loan 
responsibilities  when  the  Loan  Note 
Guarantee  is  issued. 

(25)  “Letter  of  Conditions”  means  a 
letter  issued  by  FmHA  to  an  applicant 
setting  forth  the  conditions  under  which 
FmHA  will  make  an  insured  loan  under 
the  Act. 

(26)  “Note”  means  an  evidence  of  the 
debt.  In  those  instances  where  FmHA 
makes  an  insured  loan  or  guarantees  a 
bond  issue,  “note”  shall  also  be 
construed  to  include  “Bond”  or  other 
evidence  of  indebtedness  where  . 
appropriate. 

(27)  “Person”  means  any  individual, 
company,  cooperative  (as  defined  in 
paragraph  (a)(14)  or  otherwise) 
partnership,  corporation,  association, 
consortium,  unincorporated 
organization,  trust,  estate,  or  any  entity 
organized  for  a  common  business 
purpose,  any  State  or  local  government 
(including  any  special  purpose  district  or 
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similar  governmental  unit]  or  any 
agency  or  instrumentality  thereof,  or  any 
Indian  tribe  or  tribal  organization. 
“Entity"  means  any  person  other  than 
an  individual. 

(28)  A  “primary  fuel"  is  the 
predominant  fuel  used  by  the  biomass 
energy  project. 

(29)  “Simultaneous  solicitation" 
means  the  method  of  receiving, 
evaluating,  and  processing  applications 
for  financial  assistance  under  this  Part 
by  which  applicants  may  Hie  their 
applications  only  on  or  before  a  fixed 
date  in  accordance  with  a  Federal 
Register  notice,  at  which  time  all 
applications  so  received  will  be 
evaluated  and  processed  together  on  a 
comparative  basis  and  decisions  will  be 
made  thereon  simultaneously. 

(30)  “Small  scale  biomass  energy 
project”  means  a  biomass  energy  project 
with  an  anticipated  annual  production 
capacity  of  not  more  than  1,000,000 
gallons  of  anhydrous  ethanol  per  year  or 
its  energy  equivalent  of  other  forms  of 
biomass  energy. 

(31)  “Solar  energy  resources”  for  this 
purpose  includes  wood,  bagasse,  com 
stover  and  other  biomass,  among  others. 

(32)  “State”  means  any  of  the  fifty 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands  of  the  United  States, 
Guam,  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  Trust  Territory  of  the 
Pacific  Islands. 

(33)  ‘Transfer  and  Assumption” 
means  the  conveyance  by  a  debtor  to  an 
assuming  party  of  the  assets,  collateral, 
and  liabilities  of  the  loan  in  return  for 
the  assuming  party’s  binding  promise  to 
pay  the  debt  outstanding.  In  relation  to 
transfer  and  assumption  cases,  where 
appropriate,  “liquidation”  and  “loan” 
shall  be  constmed  to  mean  “transfer 
and  assumption,”  “promissory  note” 
shall  be  construed  to  mean  “assumption 
agreement,”  and  “borrower”  shall  be 
construed  to  mean  “assuming  party”  or 
“transferee.” 

(34)  “Principal  Owner”  means  an 
owner  (member,  stockholder,  partner,  or 
person  in  an  entity)  who  owns  or 
controls  a  20  percent  interest  in  the 
applitant  If  no  owner  owns  or  controls 
at  least  a  20  percent  interest,  all  owners 
will  be  considered  to  be  principal 
owners,  except  when  the  applicant  is  a 
corporation  listed  on  a  major  stock 
exchange  and  for  those  so  listed  if 
required  by  FmHA. 

§  1990.4  Organization  and  administration; 
case  and  identification  numbers. 

(a)  Organization  and  administration 
of  program.  (1)  The  biomass  energy 
project  insured  loan  and  guarantee 


program  is  administered  by  the  FmHA 
Administrator  through  a  State  Director 
serving  each  State,  and  such  State 
Director  is  the  focal  point  for  the 
program  and  the  loc^  contact  person  for 
processing  and  servicing  activities, 
subject  to  his  or  her  delegation  of 
specific  responsibilities  to  others. 

(2)  Administrative  arrangements 
established  by  FmHA  in  relation  to  this 
program  include  the  establishment  of:  (i) 
An  Office  of  Renewable  Resources 
which  will  assist  the  Administrator 
with,  among  other  things,  the 
administration  of  this  program;  (ii)  a 
Biomass  Energy  Loan  Division  in  the 
National  Office;  (iii)  Biomass  Energy 
Loan  Review  Committee  in  the  National 
Office  of  FmHA;  and  (iv)  Biomass 
Energy  Loan  Review  Committees  in 
State  Offices  of  FmHA. 

(3)  Office  of  the  General  Counsel 
(OGC).  In  perfonning  the  FmHA 
functions  with  respect  to  Biomass 
Energy  and  Alcohol  Fuel  Loans,  the 
advice  and  assistance  of  OGC  may  be 
sought.  In  loanmaking,  it  is  the 
responsibility  of  the  lender  to  ascertain 
that  all  requirements  fOT  making, 
securing,  and  servicing  the  loan  are  duly 
met.  If  FmHA  Has  any  questions 
concerning  the  lender’s  resolution  of 
these  matters,  it  should  consult  with 
OGC.  * 

(4)  Delegation  of  Authority.  The  State 
Director  may  delegate  his  or  her  duties 
and  responsibilities  stipulated  in  this 
Regulation,  other  than  loan  approval 
authority. 

(b)  Applications  will  be  assigned  a 
case  number  for  identincation  in 
accordance  with  the  provisions  of 
§  1980.12. 

§  1990.5  Receiving  and  processing 
applications. 

(a)  Priority.  (1)  In  all  cases,  priority  in 
the  selection  of  applications  for  funding 
shall  be  given  to  a  biomass  energy 
project  that: 

(i)  uses  a  primary  fuel  other  than 
petroleum  or  natural  gas  in  the 
production  of  biomass  fuel,  such  as 
geothermal  energy  resources,  solar 
energy  resources,  waste  heat,  or  coal, 
(primary  fuel  does  not  include  incidental 
use  of  petroleum  or  natural  gas,  for 
example,  for  flame  stabilization.  Fuels 
which  are  not  commercially  maiicetable 
by  reason  of  quality,  quantity  or 
distance  from  existing  transportation 
system  would  not  be  considered  as 
petroleum  or  natural  gas  for  this 
purpose);  or 

(ii)  applies  new  technologies  which 
expand  the  possible  feedstocks, 
produces  new  forms  of  biomass  energy, 
or  produces  biomass  fud  using 
improved  or  new  technologies. 


(2)  A  project  which  does  not  use  a 
priority-qualifying  fuel  or  technology 
may,  nevertheless,  be  considered  for 
financial  assistance  under  this  Part 
without  priority. 

(b)  Continuous  or  Simultaneous 
Solicitation.  FmHA  procedures  permit 
alternative  methods  for  receiving  and 
processing  applications  for  biomass 
energy  project  financial  assistance.  The 
respective  Subparts  will  specify  such 
applicable  procedures,  induding 
whether  applications  will  be  received 
and  processed  continuously  (continuous 
solicitation]  or  will  be  received  by  one 
designated  date  pursuant  to  Federal 
Register  Notice  of  Solidtation,  and 
considered  and  acted  on  together 
(simultaneous  solicitation). 

(c)  Evaluation  Criteria.  Applications 
which  meet  eligibility  requirements  will 
be  evaluated  in  accordance  with  criteria 
stated  in  applicable  Subparts  of  this 
Part. 

(d)  Application  and  Procedures.  (1) 
Financial  assistance  will  be  considered 
for  any  biomass  energy  project  only  on 
the  basis  of  an  application  submitted  by 
the  applicant,  in  such  form  and  under 
such  procedures  as  are  prescribed  in  the 
respective  Subparts  of  this  Part 

(2)  The  application  shall  indude 
information  regarding  the  construction 
costs  of  the  biomass  energy  project  and 
estimates  of  operating  costs  emd  income, 
including  the  sale  of  any  by-products. 

(3)  Ea^  applicant  shall  provide 
access  at  reasonable  times  to  such  other 
information  and  such  assurances  as 
FmHA  may  require. 

(4)  As  a  condition  precedent  to 
receiving  finandal  assistance, 
applicants  must  consent  to  such 
examinations  and  reports  regarding  the 
biomass  energy  project  as  FmHA  may 
require. 

(5)  With  respect  to  each  biomass 
energy  project  for  which  financial 
assistance  is  provided,  the  applicant 
will  furnish  such  reports  and  records 
relating  to  the  project  as  FmHA 
determines  to  be  necessary. 

(e)  Notice  of  Denial  with  Reasons.  (1) 
If  any  application  for  financial 
assistance  for  a  biomass  energy  project 
is  denied,  the  applicant  will  be  provided 
written  notice  thereof  with  the  reasons 
for  the  disapproval. 

(2)  Applicants  (both  borrower  and 
lender,  if  guaranteed  loan)  may  resubmit 
applications  following  such  denial 
provided  all  exceptions  noted  by  FmHA 
are  addressed  and  the  application  is 
substantially  modified  to  reflect  such 
changes.  Such  a  resubmittal  shall  be 
considered  as  a  new  application. 

(f)  Appeals.  Procedures  in  §§  900.51- 
53  for  insured  loans  and  1980.80  for 
guaranteed  loans  shall  apply  to  review 
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of  FmHA  actions  or  determinations 
under  this  Part. 

§§  1990.6-1990.8  [Reserved] 

§  1990.9  Loan  purposes. 

(a)  A  loan  which  may  be  made  and 
insured  or  guaranteed  under  this  Part 
1990  shall  be  used  only  for  the 
construction  of  a  biomass  energy 
project. 

(b)  Construction  as  deOned  in 
§  ig90.3(a]  includes  acquisition, 
conversion  and  expansion  of  existing 
facilities  but  not  the  acquisition  of 
facilities  operated  as  a  biomass  energy 
project  before  the  acquisition. 

(c)  Construction  costs  for  a  facility 
which  produces  biomass  energy  other 
than  biomass  fuel  includes  only  costs 
related  to  constructing  or  converting 
boilers,  on-site  machinery  and  handling 
equipment  which  are  necessary  for  the 
use  of  biomass  as  a  fuel. 

(d)  With  respect  to  projects  producing 
biomass  fuel  and  byproducts, 
construction  costs  may  include  portions 
of  such  facility  related  to  the  production 
of  such  byproducts. 

(e)  Other  examples  of  permissible 
construction  loan  purposes  include: 

(1)  Costs  of  acquisition  of  real 
property,  including  engineering  fees, 
surveys,  title  insurance,  recording  fees, 
surveys,  real  estate  commissions,  and 
legal  fees  incurred  in  connection  with 
land  acquisition,  site  improvements,  site 
restoration,  access  roads  and  fencing; 

(2)  Reasonable  fees  and  charges  only 
if  speciHcally  listed  and  disclosed  on 
Form  FmHA  1990-1,  “Application  for 
Biomass  Energy  Loan  Guarantee 
Assistance,”  or  1990-2,  “Application  for 
Biomass  Energy  Insured  Loan 
Assistance.”  Authorized  fees  include 
professional  fees  to  prepare 
environmental  reports  and  those 
necessary  services  rendered  by 
professionals,  such  as  engineers, 
architects,  lawyers,  accountants,  and 
appraisers.  The  amount  of  the  fee  will 
be  what  is  reasonable  and  customary  in 
the  community  or  region  where  the 
project  is  located.  Any  fees  for 
professional  or  expert  services  are  to  be 
fully  documented  and  justified  on  the 
Form  FmHA  1990-1  or  1990-2,  and  are 
subject  to  FmHA  review  and  approval. 
Only  approved  fees  and  charges  may  be 
funded  out  of  loan  proceeds. 

(3)  Equipment  purchase,  placement 
and  testing  costs; 

(4)  Materials,  labor,  and  utility 
services  during  construction; 

(5)  Costs  to  provide  safety  and 
environmental  protection  equipment, 
facilities; 


(6)  Interest  costs  until  closing  of 
permanent  financing  or  completion  of 
construction,  whichever  is  later; 

(7)  Necessary  and  appropriate 
insurance  and  bonds  of  all  types  related 
to  the  construction  of  the  project; 

(8)  A  reasonable  contingency  reserve; 

(9)  Guarantee  fee;  and 

(10)  Other  necessary  and  reasonable 
costs,  as  approved  by  the  FmHA. 

(f)  Costs  Aat  are  not  considered  as 
allowable  construction  costs  include  the 
following: 

(1)  Working  capital; 

(2)  Interest  except  as  provided  in 
paragraph  (e)(6)  of  this  section; 

(3)  Fees  and  commissions  charged  to 
the  borrower,  including  finder  fees  for 
obtaining  the  Federal  guarantee, 
packaging  fees,  commitment  fees  and 
other  similar  fees  or  charges; 

(4)  General  and  administrative 
expenses,  including  company 
organizational  expenses;  and  operating 
expenses; 

(5)  Goodwill,  franchise,  trade,  or 
brand  name  costs; 

(6)  Dividends  and  profit  sharing  to 
stockholders,  employees,  and  officers; 

(7)  Expenses  not  paid  or  incurred  by 
the  applicant; 

(8)  Costs  that  are  excessive  or  are  not 
directly  required  to  construct  the 
project,  as  determined  by  FmHA.  * 

§  1990.10  Ineligible  projects. 

(a)  Projects  which  use  aquatic  plants 
or  municipal  waste  as  feedstock  are 
ineligible  for  financial  assistance  under 
this  Part. 

(b)  Biomass  energy  projects  which 
will  have  an  anticipated  annual 
production  capacity  of  15  million  gallons 
or  more  of  anhydrous  ethanol  (or  the 
energy  equivalent  of  other  forms  of 
biomass  energy)  are  ineligible  for 
financial  assistance  imder  this  Part 
except  that,  with  the  concurrence  of  the 
Department  of  Energy  in  accordance 
with  §  1990.21,  they  may  be  considered 
for  financial  assistance  under  this  Part  if 
they  will  use  wood  or  wood  wastes  or 
residues  or  are  owned  and  operated  by 
a  cooperative  as  defined  in 

§  1990.3(a)(14). 

(c)  Biomass  energy  projects  which 
propose  to  produce  any  amount  of 
beverage  alcohol  will  be  ineligible  for 
financial  assistance  under  this  Part. 

(d)  No  loan  shall  be  guaranteed  if  the 
interest  on  such  loan  is  excludable  from 
gross  income  for  purposes  of  Chapter  1 
of  the  Internal  Revenue  Code  of  1954. 

§  1990.11  Positive  energy  balance. 

(a)  The  Btu  content  of  motor  fuels  to 
be  used  in  the  facility  involved  to 
produce  the  biomass  energy  must  not 
exceed  the  Btu  content  of  the  biomass 


fuel  to  be  produced  in  the  facility 
(positive  energy  balance). 

(b)  In  determining  the  existence  of  a 
Positive  Energy  Balance,  account  will  be 
taken  of  any  Replacement  of  motor  fuel 
or  other  petroleum  products  which  the 
applicant  has  demonstrated  would 
result  from  the  use  of  the  biomass  fuel 
produced  in  the  facility  involved.  The 
applicant  has  the  burden  of  proving  such 
displacement. 

(c)  Displacement  for  this  purpose 
would  include  displacement  occurring 
after  the  fuel  is  produced  as  a  result  of 
marketing  operations  or  manner  of  use 
of  biomass  fuel  as  through  octane 
enhancement.  This  would  allow 
consideration  of  decreased  consumption 
of  fuel  by  a  refinery  because  ethanol 
blending  reduces  the  severity  of 
reforming  to  provide  gasoline  with 
sufficient  octane  level  for  marketing. 

(d)  The  term  “motor  fuel”  means 
gasoline,  kerosene,  and  middle 
distillates  (including  diesel  fuel). 

(e)  The  Positive  Energy  Balance  shall 
be  determined  by  considering  only  the 
project  for  which  financial  assistance  is 
requested. 

§  1990.12  Protein  use. 

Financial  assistance  will  not  be 
provided  for  a  biomass  energy  project  if 
the  process  used  by  the  project  will  not 
extract  the  protein  content  of  the 
feedstock  for  utilization  as  food  or  feed 
for  readily  available  markets  in  any 
case  in  which  to  do  so  would  be 
technically  and  economically 
practicable. 

§  1990.13  Availability  of  feedstock. 

(a)  Financial  assistance  will  not  be 
provided  for  a  biomass  energy  project 
unless  necessary  feedstocks  are 
available  and  may  reasonably  be 
expected  to  continue  to  be  available  in 
the  future. 

(b)  For  biomass  energy  projects  using 
wood,  or  wood  wastes  or  residues  from 
the  National  Forest  System,  the 
determination  of  feedstock  availability 
shall  take  into  account  current  levels  of 
use  by  then  existing  facilities. 

§  1990.14  Amount  necessary  for  financial 
assistance. 

(a)  The  amount  of  financial  assistance 
provided  for  a  biomass  energy  project 
will  not  be  greater  than  is  necessary  to 
achieve  the  purposes  of  the  Act, 
including  maximizing  the  production  of 
biomass  energy. 

(b)  In  making  this  determination,  other 
types  of  financial  assistance  requested 
and  awarded  for  the  project  shall  be 
taken  into  account. 
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§1990.15  Risk. 

(a)  Any  person  receiving  financial 
assistance  for  a  biomass  energy  project 
must  bear  a  reasonable  degree  of  risk  in 
the  construction  and  operation  of  the 
project. 

(b)  The  respective  Subparts  of  this 
Part  and  the  prescribed  loan  documents 
and  other  agreement  forms  will  specify 
the  manner  in  which  such  reasonable 
degree  of  risk  shall  be  borne. 

§  1990.16  Competition. 

Following  evaluation  of  the  markets 
involved,  due  consideration  will  be 
given  to  promoting  competition,  in 
providing  financial  assistance  for 
biomass  energy  projects. 

§  1990.17  Byproduct  values. 

In  determining  the  amount  of  financial 
assistance  to  be  provided  to  a  biomass 
energy  project,  the  potential  value  of 
byproducts,  if  any,  and  the  costs 
attributable  to  their  production,  will  be 
considered. 

§  1990.18  [Reserved] 

§  1990.19  Legal  Capacity. 

An  applicant  must  possess  the  legal 
capacity  to  contract  for  the  loan  and 
construct,  maintain  and  operate  the 
project. 

§  1990.20  [Reserved] 

§  1990.21  Department  of  Energy  review  or 
concurrence. 

Section  212  of  the  Act  requires  review 
by  the  Department  of  Energy  before 
certain  applications  for  biomass  energy 
project  financial  assistance  may  be 
approved  and,  in  addition,  for  certain 
other  such  applications  the  concurrence 
of  the  Department  of  Energy.  Prior  to 
committing  to  issue  or  issuing  a  loan  or 
loan  guarantee,  FmHA  shall,  to  the 
extent  and  in  the  manner  required  by 
the  Act,  consult  with  and,  where 
applicable,  obtain  the  concurrence  of 
DOE.  A  Memorandum  of  Understanding 
between  USDA  and  DOE  which 
describes  consultation  and  project 
review  and  concurrence  procedures  will 
be  published  subsequently  in  the 
Federal  Register.  The  categories  of 
projects  exempted  from  such  review  are 
published  as  Exhibit  B  to  this 
Regulation. 

§  1990.22  Security,  maturity,  repayment 
schedules  and  other  terms. 

Applicable  Subparts  of  this  Part 
contain  the  regulations  for  security, 
maturity,  repayment  schedules  and 
other  terms  of  biomass  energy  project 
loans,  which  the  Act  requires  to  be 
reasonable  and  meet  standards 
sufficient  to  protect  the  financial 
inteiests  of  the  United  States. 


§  1990.23  Compliance  with  statutes  and 
regulations. 

(a)  Environmental  Impact 
Assessments  and  Statements. 

Procedures  for  FmHA  compliance  with 
the  National  Environmental  Policy  Act 
of  1969  stated  in  §  1980.40  and  Subpart 
G  of  Part  1901  will  apply  to  this  Part. 

(b)  Equal  Opportunity  and  Non¬ 
discrimination  Requirements. 

Procedures  for  compliance  with  the 
Equal  Credit  Opportunity  Act  of  1974,  as 
stated  in  §  §  1910.2  and  1980.41,  and  with 
Executive  Order  11246,  Title  VI  of  the 
Civil  Rights  Act  of  1964  and  other  civil 
rights  laws,  as  stated  in  Subpart  E  of 
Part  1901,  will  apply  to  this  Part. 

(c)  Floodplain  or  Mudslide  Hazard 
Area:  Wetlands.  For  projects  subject  to 
floodplain  or  mudslide  hazards  or 
located  in  wetlands,  procedures  stated 
in  §  1980.42  and  §  1943.23(a]  and  in 
Executive  Orders  11988  and  11990  will 
apply  to  this  Part. 

(d)  Clean  Air  Act  and  Water  Pollution 
Control  Act  Requirements.  Procedures 
for  compliance  with  the  Clean  Air  Act 
(42  U.S.C.^857)  and  the  Federal  Water 
Pollution  Control  Act  (33  U.S.C.  1318) 
stated  in  §  1980.43  will  apply  to  this 
Part. 

(e)  National  Historic  Preservation 
Act.  Procedures  for  compliance  with  the 
National  Historic  Reservation  Act  of 
1966  stated  in  1980.44  and  Subpart  F  of 
Part  1901  will  apply  to  this  Part, 

(f)  Bureau  of  Alcohol,  Tobacco,  and 
Firearms  Permit.  Applicants  requesting 
loans  for  the  production  of  alcohol  fuel 
should  be  advised  to  consult  with  the 
nearest  Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  regional  regulatory 
administrator  concerning  the  specific 
requirements  applicable  to  their 
operations.  Evidence  of  filing  the 
application  for  a  permit  with  ATF,  and 
acknowledgement  by  ATF  of  such 
application,  must  be  submitted  with  the 
loan  application. 

(g)  7h/fA  in  Lending,  Real  Estate 
Settlement  Procedures  Act  Procedures 
for  compliance  with  the  Truth  in 
Lending  Act  stated  in  §  1901.401  and 
with  the  Real  Estate  Settlement 
Procedures  Act  stated  in  §  1901.406  will 
apply  to  this  Part. 

(h)  Privacy  Act  of  1974;  Right  to 
Financial  Privacy  Act  of  1978.  Procedure 
for  compliance  with  the  Privacy  Act  of 
1974  stated  in  §  1910.3(a)  (3)  and  (4)  and 
§  1980.451(i)(18)  and  with  the  Right  to 
Financial  Privacy  Act  of  1978  stated  in 

§  1980.46  will  apply  to  this  Part. 

(i)  Other  Federal,  State  and  local 
requirements.  In  addition  to  the  specific 
requirements  of  this  regulation, 
proposals  for  facilities  financed  in 
whole  or  in  part  with  an  FmHA  loan  or 
guarantee  will  be  coordinated  with  all 


appropriate  Federal  State  and  Icoal 
agencies  in  accordance  with  the 
following: 

(1)  Compliance  with  special  laws  and 
regulations.  Applicants  and/or  lenders 
will  be  required  to  comply  with  any 
Federal,  State  or  local  laws,  regulatory 
commission  rules,  ordinances,  and 
regulations  which  are  presently  in 
existence  or  may  be  later  adopted  which 
affect  the  project  including,  but  not 
limited  to: 

(i)  Organization  and  authority  to 
design,  construct,  develop,  operate  and/ 
or  maintain  the  proposed  facilities; 

(ii)  Borrowing  money,  giving  security 
therefor,  and  raising  revenues  for  the 
repayment  thereof: 

(iii)  Land  use  zoning; 

(iv)  Health,  safety,  and  sanitation 
standards; 

(v)  Protection  of  the  environment  and 
consumer  affairs. 

(i)  In  compliance.  The  apf^icant  and/ 
or  lender  will  be  in  compliance  with  this 
section  effective  with  the  date  of  loan 
closing  for  insured  loans  and  issuance  of 
the  Loan  Note  Guarantee  for  guaranteed 
loans. 

§  1990.24  Patents  and  proprietny  rights. 

Patents  and  other  propriertary  rights 
accruing  to  the  borrower  and  resulting 
from  the  project  will  remain  with  the 
borrower,  except  that  such  rights  shall 
be,  in  the  case  of  default,  treated  as 
project  assets  in  accordance  with  terms 
and  conditions  in  the  loan  agreement. 

§  1990.25  Planning  and  performance  of 
development 

Planning  and  performance  of 
development  shall  be  in  accordance 
with  Appendix  A. 

§§1990.26-1990.27  [Reserved] 

§  1990.28  Access  to  records. 

FmHA  representatives  shall  have 
access  (including  the  right  to  make 
copies)  at  reasonable  times  to  all 
records  relating  to  biomass  energy 
projects.  To  the  maximum  extent 
practicable,  records,  and  information 
required  for  regulatory  and  other 
purposes  will  be  used  also  for  purposes 
of  this  Part. 

§  1990.29  Full  faith  and  credit  and 
incontestability. 

The  Loan  Note  Guarantee  constitutes 
an  obligation  supported  by  the  full  faith 
and  credit  of  the  United  States  and  is 
incontestable  except  for  fraud  or 
misrepresentation  of  which  the  lender  or 
holder  has  actual  knowledge  at  the  time 
it  becomes  such  lender  or  holder  or 
which  lender  or  holder  participates  in  or 
condones.  The  guarantee  and  right  to 
require  purchase  wiil  be  directly 
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enforceable  by  holder  notwithstanding 
any  fraud  or  misrepresentation  by  the 
lender  or  any  unenforceability  of  the 
Loan  Note  Guarantee  by  the  lender.  The 
Loan  Note  Guarantee  will  be 
unenforceable  by  the  lender  to  the 
extent  any  loss  is  occasioned  by 
violation  of  usury  laws,  use  of  loan 
funds  for  unauthorized  purposes, 
negligent  servicing,  or  failure  to  obtain 
the  required  security  regardless  of  the 
time  at  which  FmHA  acquires 
knowledge  of  the  foregoing.  As  used  in 
this  paragraph  and  in  any  Loan  Note 
Guarantee  (including  those  now 
outstanding)  in  which  the  phrase 
appears,  “use  of  loan  funds  for 
unauthorized  purposes”  refers  to  the 
situation  in  which  the  lender  in  fact 
agrees  with  the  borrower  that  loan 
funds  are  to  be  so  used  and  the  phrase 
“unauthorized  purpose”  means  any 
purpose  not  listed  by  the  lender  in  the 
completed  application  as  approved  by 
FmHA. 

§  1990.30  Guarantee  termlantion. 

Any  loan  guarantee  under  this  Part 
shall  not  be  terminated,  canceled  or 
otherwise  revoked,  except  in 
accordance  with  its  terms  and  shall  be 
conclusive  evidence  that  such  guarantee 
complies  fully  with  the  Act  and  of  the 
approval  and  legality  of  the  principal 
amount,  interest  rate  and  all  other  terms 
of  the  securities,  obligations,  or  loans  of 
the  guarantee. 

§1990.31  Fees. 

(a)  Fees,  if  any,  charged  for  financial 
assistance  provided  under  this  Part  shall 
be  as  stated  in  the  applicable  Subparts 
of  this  Part. 

(b)  All  fees  and  charges  must  be 
specifically  documented  and  justiHed  on 
the  application.  Allowable  fees  will  be 
those  reasonable  and  customarily 
charged  borrowers  in  similar 
circumstances  in  the  ordinary  course  of 
business  and  are  subject  to  FmHA 
review  and  approval. 

(c)  Packaging  fees  include  services 
rendered  by  the  lender  or  others  in 
connection  with  preparation  of  the 
application  and  seeing  the  application 
through  to  final  decision.  These  services 
may  or  may  not  be  performed  by  an 
investment  banker.  If  an  investment 
banker  provides  needed  assistance  in 
addition  to  the  packaging  of  the  loan, 
additional  charges  may  be  added  to  the 
packaging  fees.  The  maximum  allowable 
packaging  fees  are  two  percent  of  the 
total  principal  amount  of  the  loan  up  to 
$1  million  and  on  all  amounts  over  $1 
million  an  additional  one-forth  percent 
up  to  a  total  maximum  fee  of  $^,000. 
Packaging  fee,  investment  banker  fees, 
and  any  other  fees  and  charges,  not 


speciHcally  provided  for  in  this  section, 
are  permitted  subject  to  FmHA  review 
and  approval.  Packaging  fees, 
investment  banker  fees,  and  any  other 
similar  fees  or  charges  shall  not  be  paid 
from  loan  proceeds. 

§  1990.32  Loan  servicing,  defauit,  and 
liquidation. 

Loan  servicing,  default  and  liquidation 
regulations  relating  to  financial 
assistance  provided  under  this  Part  are 
stated  in  the  applicable  Subparts  of  this 
Part. 

§  1990.33  Assistance  period. 

No  financial  assistance  under  this 
Part  may  be  committed  or  entered  into 
after  September  30, 1984,  but  contracts 
in  existence  on  that  date  shall  remain  in 
effect  for  the  period  specified  therein. 

Subpart  B— Biomass  Energy  Project 
Insured  Loans 

§  1990.101  Eligibility. 

In  addition  to  the  eligibility 
requirements  stated  in  Subpart  A 
applicable  generally  to  all  Hn^cial 
assistance  under  this  Part,  applications 
for  biomass  energy  project  insured  loans 
must  meet  the  requirements  in  this 
Subpart. 

(a)  Credit  Elsewhere.  (1)  The  loan 
applicant  shall  certify  and  FmHA  shall 
determine  that  the  applicant  is  unable, 
without  such  loan,  to  obtain  sufficient 
credit  elsewhere  at  reasonable  rates  and 
terms,  taking  into  consideration 
prevailing  rates  and  terms  for  loans  for 
similar  purposes  and  periods  of  time,  to 
finance  the  construction  of  the  biomass 
energy  project  for  which  such  loan  is 
sought. 

(2)  The  procedure  for  determining  and 
documenting  the  unavailability  of  credit 
elsewhere  is  as  follows: 

(i)  When,  based  on  FmHA’s 
knowledge  of  other  lenders  programs, 
the  review  of  the  application  indicates 
there  is  no  possibility  for  the  applicant 
to  obtain  the  credit  needed  from  other 
lender(s),  this  conclusion  and  the  basis 
for  it  will  be  recorded  in  the  running 
record  and  further  verification  or  checks 
will  not  be  necessary. 

(ii)  If  FmHA  questions  whether  or  not 
the  applicant  is  able  to  obtain  the  credit 
needed  from  other  lenders,  such  lenders 
will  be  contacted  and  the  Hndings 
recorded  in  the  running  record. 

(iii)  If  FmHA  receives  letters  or  other 
written  evidence  from  a  lender(s) 
indicating  that  the  applicant  is  unable  to 
obtain  satisfactory  credit,  these  will  be 
included  in  the  loan  docket. 

(iv)  Property  and  interest  in  property 
owned  and  income  received  by  an 
individual  applicant  and  by  principal 
owners  of  an  entity  will  be  considered 


and  used  by  an  applicant  in  obtaining 
credit  from  other  sources. 

(b)  Small-scale  Biomass  Energy 
Projects.  Only  small  scale  biomass 
energy  projects,  as  defined  in 
§  1990.3(a)(30],  are  eligible  for  insured 
loans  under  this  Subpart  B. 

§  1990.102  Loan  purposes. 

(a)  An  insured  loan  may  be  made  for 
the  construction  of  small-scale  biomass 
energy  projects.  Examples  of 
permissible  construction  costs  are  listed 
in  §  1990.9. 

(b)  An  insured  loan  may  not  be 
combined  with  a  guaranteed  loan  under 
this  Part  1990. 

§  1990.103  Loan  amount  limitations;  equity 
and  working  capital. 

(a)  No  insured  loan  under  this  Subpart 
B  (with  any  overrun  costs  added  by 
subsequent  loans  included]  may  exceed 
$1  million  for  a  project. 

(b)  No  insured  loan  under  this  Subpart 
B  may  exceed  90  percent  of  the  total 
estimated  cost  of  construction  of  the 
project  as  concurred  in  by  FmHA. 

(c)  The  applicant  will  be  required  to 
contribute  sufficient  tangible  assets  to 
provide  reasonable  assurance  of  a 
successful  project.  A  minimum  of  10 
percent  equity  on  the  applicant’s 
balance  sheet  and  assurance  of 
adequate  working  capital  will  be 
required  at  the  time  of  loan  closing  for 
insured  loans. 

§  1990.104  Subsequent  loans. 

If  the  total  estimated  costs  of 
construction  of  a  small-scale  biomass 
energy  project  after  an  insured  loan  is 
made  exceed  the  total  estimated  costs  of 
construction  as  concurred  in  by  FmHA, 
an  additional  insured  loan  may,  upon 
application,  be  made  for  such  additional 
estimated  total  cost  of  the  project  as 
does  not  exceed  10  percent  of  the  total 
costs  of  construction  initially  estimated. 

§  1990.105  Receiving  and  processing 
applications. 

(a)  Continuous  Solicitation  of 
Applications.  Applications  for  small- 
scale  biomass  energy  project  insured 
loans  will  be  received  and  processed  on 
a  first-come,  first-served  basis,  unless  a 
simultaneous  solicitation  is  announced 
by  Federal  Register  publication  of 
notice. 

(b)  Preapplication.  (1)  Applicants  may 
file  preapplications  described  in 
paragraph  (b)(3)  of  this  section  if  they 
desire  an  expression  of  FmHA’s 
preliminary  views  and  advice  prior  to 
assembling  the  complete  application  or 
they  may  present  the  complete 
application  in  one  package,  including 
the  material  required  in  paragraphs 
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(b](3]  and  (c)(l]  of  this  section,  and,  in 
the  case  of  an  entity,  the  following: 

(1)  A  complete  list  of  owners  showing 
the  address  and  the  percentage  of 
ownership  in  the  entity  by  each; 

(ii)  A  current  (within  60  days  of  filing) 
personal  financial  statement  firom  each 
of  the  principal  owners.  Any  other 
owner  whose  financial  statement,  in  the 
judgment  of  the  loan  approval  official, 
would  be  pertinent  to  a  consideration  of 
the  financial  strength  of  the  entity  will 
also  be  required  to  provide  personal 
financial  statements. 

(iii)  A  current  (within  60  days  of  filing] 
financial  statement  from  the  entity. 

(iv)  A  copy  of  the  cooperative’s  or 
corporation’s  charter,  or  any  partnership 
agreement,  any  articles  of  incorporation 
and  bylaws,  any  certificate  or  evidence 
of  current  registration  (good  standing) 
and  a  resolution(s]  adopted  by  the 
Board  of  Directors  or  members  or 
stockholders  authorizing  specified 
officers  of  the  cooperative,  corporation, 
or  partnership  to  apply  for  and  obtain 
the  loan  and  execute  required  debt, 
security  and  other' instruments  and 
agreements. 

(2)  A  preapplication  will  be  in  the 
form  of  a  letter  and  will  not  commence 
the  running  of  the  120  days  statutory 
period  for  processing  applications. 

(3)  Preapplication  letters  should 
include: 

(i)  Applicant’s  name  and  address, 
telephone  number  and  contact  person; 

(ii)  Amount  of  loan  request; 

(iii)  Brief  description  of  the  project 
and  process; 

(iv)  Amount  of  applicant’s  equity; 

(v)  Anticipated  loan  maturity; 

(vi)  Type  and  availability  of 
feedstocks; 

(vii)  Record  of  any  pending  or  final 
regulatory  or  legal  (civil  or  criminal) 
action  against  the  applicant,  principal 
owners,  officers  and  directors,  or 
partners; 

(viii)  A  current  (within  90  days  of 
filing)  balance  sheet  and  latest  profit 
and  loss  statement,  and  financial 
statements  of  existing  businesses  for  the 
last  3  years,  including  in  the  case  of 
farmers  information  on  crop  and 
livestock  production; 

(ix)  A  detailed  projection  of  gross 
revenue,  net  eamings,^nd  cash  flow 
statements  for  3  years  including 
assumptions  upon  which  such  forecasts 
are  based; 

(x)  Sales  projections  indicating  the 
percent  of  the  local  market  the  project  * 
expects  to  obtain  including  assumptions 
upon  which  such  projections  are  based. 

(4)  If  preapplication  information 
indicates  the  project  will  not  meet 
FmHA’s  minimum  credit  standards  for  a 
sound  loan,  is  ineligible,  or  that  funds  or 


loan  authority  are  not  avadable  for  the 
project,  FmHA  will  so  inform  the 
applicant.  'The  applicant  will  be  notified 
in  writing  with  reasons  for  the  decision 
indicated.  If  it  appears  that  the  project 
meets  basic  eligibility  requirements  and 
credit  standards,  and  loan  authority  is 
available,  FmHA  will  inform  the 
applicant  in  writing  and  request 
completion  of  the  application. 

(c)  Applications.  (1)  A  complete 
application  may  be  filed  with  any 
FmHA  office  and  will  consist  of  at  least 
the  following: 

(i)  Form  FmHA  1990-2  “Application 
for  Biomass  Energy  Insured  Loan 
Assistance’’; 

(ii)  For  entities,  the  information 
required  by  paragraph- (b)(l]  of  this 
section; 

(iii)  Form  FmHA  449-10  “Applicant’s 
Environmental  Impact  Evaluation”; 

(iv)  Architectural  or  engineering 
plans,  if  applicable; 

(v)  Independent  (or  FmHA)  appraisal 
reports  of  all  property  which  will  serve 
as  collateral  or  fulfill  equity 
requirements; 

(vi)  For  existing  businesses,  a  pro 
forma  balance  sheet  at  start-up  and  for 
at  least  3  additional  projected  years 
indicating  the  necessary  start-up  capital, 
operating  capital  and  short-term  credit 
based  on  financial  statements  for  the 
last  3  years,  or  more  (if  available);  and 
projected  cash  flow  and  earning 
statements  for  at  least  3  years  supported 
by  a  list  of  assumptions  showing  the 
basis  for  the  projections; 

(vii)  For  new  businesses,  a  pro  forma 
balance  sheet  at  start-up  and  for  the 
next  3  years,  projected  cash  flow 
(monthly  first  year,  quarterly  for  2 
additional  years]  and  projected  earnings 
statements  for  3  years  supported  by  a 
list  of  assumptions  showing  the  basis  for 
the  projections; 

(viii)  Any  credit  reports  obtained  by 
FmHA; 

(ix)  Form  FmHA  400-1,  if  construction 
costing  more  than  $10,000  is  involved; 

(x)  Copies  of  building  permits,  if 
applicable,  and  any  necessary 
certifications  and  recommendations  of 
appropriate  regulatory  or  other  agency 
having  jurisdiction  over  the  project 
including  any  pollution  control  agency; 

(xi)  Acknowledgement  of  receipt  of 
permit  application  by  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Department  of 
Treasury; 

(xii)  Feasibility  studies  of  the 
technical  and  economic  aspects  of  the 
project  in  form  and  substance 
conforming  to  Appendix  A; 

(xiii)  Any  additional  information 
required  by  FmHA. 

(d)  FmHA  Evaluation  of  Application. 
(1)  FmHA  will  evaluate  the  application. 


FmHA  will  make  a  determination 
whether  the  borrower  is  eligible,  the 
proposed  project  is  feasible,  the  loan  is 
for  an  eligible  purpose,  and  there  is 
reasonable  assurance  of  repayment 
ability,  sufficient  collateral,  and 
sui^cient  equity.  If  FmHA  determines  it 
is  unable  to  make  the  loan,  the  applicant 
will  be  informed  in  writing  within  120 
days  after  receipt  of  the  application. 

Such  notification  will  include  the 
reasons  for  denial. 

(2)  If  FmHA  determines  it  is  able  to 
make  the  loan,  the  loan  approval  official 
will  prepare  a  letter  of  conditions  listing 
all  requirements  which  the  applicant 
must  agree  to  meet  within  a  specified 
time  before  the  application  will  receive 
further  consideration  for  approval.  All 
letters  of  condition  will  be  addressed  to 
the  applicant,  signed  by  the  State 
Director  and  mailed  or  handed  to  the 
appropriate  applicant  representatives  by 
FmHA. 

Requirements  listed  in  the  letter  will 
include  those  relative  to: 

(i)  Maximum  amoimt  of  loan  which 
may  be  considered. 

(ii)  Repayment  schedule. 

(iii)  Contributions  required  of 
applicant  users  or  members. 

(iv)  Security  requirements. 

(v)  Title  to  property. 

(vi)  Organization. 

(vii)  Business  operations. 

(viii)  Insurance  and  bonding. 

(ix)  Construction  contract  documents 
and  bidding. 

(x)  Accounts,  records  and  audit 
reports  required. 

(xi)  Other  requirements  which  must  be 
met,  including  submission  of  evidence  of 
compliance  with  applicable  statutes  and 
regulations. 

(e)  Loan  Processing.  Dockets  for 
insured  loans  for  small-scale  biomass 
energy  projects  will  be  processed  as 
follows: 

(1)  The  State  Director  will  prepare  and 
sign  the  letter  of  conditions  and  forward 
it  to  the  applicant. 

(2)  National  Office  concurrence  is 
required  if  the  project  will  use  natural 
gas  or  oil  as  the  primary  fuel  source  or 
involves  non-standard  techftology.  The 
State  Director  will  forward  to  the 
National  Office  the  relevant  material 
from  the  docket  as  required  by  the 
National  Office.  On  receipt  of  National 
Office  concurrent  to  approve,  the  State 
Director  will  proceed  as  in  paragraph 
(e)(3)  of  this  section. 

(3)  The  State  Director  will  sign  and 
discuss  the  requirements  of  the  letter  of 
conditions  with  the  applicant  and  afford 
an  opportunity  to  execute  Form  FmHA 
442-46.  If  the  applicant  declines  to 
execute  Form  FmHA  442-46,  the  State 
Director  will  document  the  reasons  for 
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such  declination.  If  the  applicant 
executes  Form  FmHA  442-46,  the  State 
Director  will  proceed  with  loan 
processing. 

(4)  When  approving  the  loan,  which 
shall  be  within  120  days  after  receipt  of 
the  application,  the  loan  approval 
official  will  indicate  on  all  copies  of 
Form  FmHA  1940-1,  “Request  for 
Obligation  of  Funds,”  the  approval  is 
subject  to  the  Letter  of  Conditions.  The 
loan  approval  ofHcial  will  sign  an 
original  and  one  copy  of  Form  FmHA 
1940-1.  One  copy  of  the  form  will  be 
sent  to  the  Finance  Office;  a  signed  copy 
of  the  form  will  be  sent  to  the  applicant 
on  the  date  of  loan  approval. 

(f)  Interim  Financing.  For  insured 
loans  of  $100,000  or  more,  if  it  is  possible 
for  the  applicant  to  borrow  funds  at 
reasonable  rates  and  terms  on  an 
interim  basis  during  construction  period 
from  commercial  sources,  such  interim 
financing  will  be  obtained  so  as  to 
preclude  the  necessity  for  multiple 
advances  of  FmHA  funds.  Procedures 
for  multiple  advances  and  interim 
financing  under  §  1942.17(n](92]  and  Part 
1902  Subpart  A  will  apply. 

§  1990.106  Evaluation  criteria. 

(a)  In  addition  to  the  criteria  and 
eligibility  requirements  stated  in 
Subpart  A  (including  §  1990.5(c)  and 
§  §  1990.10-17]  and  in  other  sections  of 
this  Subpart  B  including  §  §  1990.101- 
103,  insured  loans  for  small-scale 
biomass  energy  projects  may  be  made 
only  if: 

(1)  There  is  reasonable  assurance  of 
repayment  of  the  insured  loan  from  the 
project's  income  (including  by-product 
income)  received  by  the  borrower.  For 
this  purpose,  “income”  includes,  in  the 
case  of  on-farm  projects,  appropriate 
financial  credit  for  biomass  fuel  used  on 
the  farm  and  not  sold  commercially, 
such  credit  to  be  computed  at  the 
prevailing  commercial  market  value  of 
the  displaced  purchased  fuel. 

(2)  The  project  is  technically  feasible 
and  there  is  acceptable  evidence  that 
the  applicant  will  initiate  and  complete 
the  project  in  a  timely  and  efficient 
manner. 

§1990.107-1990.109  [Reserved] 

§  1990.110  Maturity  and  repayment 
schedules. 

(a)  Repayment  Period.  Each  loan  will 
be  scheduled  for  repayment  over  a 
period  not  to  exceed  the  lesser  of  (1)  30 
years  from  the  date  of  the  note,  or  (2) 
the  expected  average  useful  life  of  the 
major  physical  assets  essential  to  the 
project. 

(b)  Repayment  schedules  will  be  in 
accordance  with  projected  operations. 
Amortized  installments,  either  monthly. 


quarterly  or  semi-annually,  will  be 
required  and  may  include  deferred 
pa3rments.  All  collections  will  be  applied 
to  interest  until  such  interest  has  been 
paid.  Also,  when  a  full  installment  is  not 
paid  when  due,  the  payment  made  will 
be  applied  first  to  accrued  interest. 

(c)  Deferred  payments.  Principal 
payments  may  be  deferred  in  whole  or 
in  part  for  a  period  not  to  exceed  the 
end  of  the  second  full  calendar  year 
after  the  estimated  date  of  loan  closing. 

§  1990.1 1 1  Interest  rate. 

Insured  loans  for  small-scale  biomass 
energy  projects  shall  bear  interest  at 
rates  determined  by  FmHA,  taking  into 
consideration  the  current  average 
market  yield  on  outstanding  marketable 
obligations  of  the  United  States  with 
remaining  periods  to  maturity 
comparable  to  the  average  maturities  of 
such  loans,  plus  not  to  exceed  one  per 
centum,  as  determined  by  FmHA,  and 
adjusted  to  the  nearest  one-eighth  of  one 
per  centum.  The  rate  will  be  announced 
periodically  and  will  be  the  rate  in  effect 
at  the  time  the  loan  is  approved  or  at  the 
time  the  loan  is  closed,  whichever  rate  is 
lower. 

§1990.112  Security. 

(a)  All  insured  loans  for  small-scale 
biomass  energy  projects  will  be  secured 
in  a  manner  which  will  adequately 
protect  the  interest  of  the  Government 
until  the  loan  is  repaid.  Security  may  be 
a  combination  of  real  estate,  chattels, 
and  other  security.  Such  security  will 
include  assignment  of  revenues  from  the 
project. 

(b)  A  lien  will  be  taken  on  the  interest 
of  the  applicant  in  all  land,  easements, 
rights-of-way,  water  rights,  and  similar 
property  rights  used  or  to  be  used,  in 
connection  with  the  project  whether 
owned  at  the  time  the  loan  is  approved 
or  acquired  with  loan  funds.  Additional 
security  may  be  required  by  FmHA.  In 
unusual  circumstances  where  it  is  not 
feasible  to  obtain  a  lien  on  such  land 
rights  (such  as  land  rights  obtained  from 
Federal  or  local  governmental  agencies 
and  from  railroads),  and  the  State 
Director  determines  that  the  interest  of 
the  FmHA  otherwise  is  adequately 
secured,  the  lien  requirement  may  be 
omitted  as  to  such  land  rights.  In  those 
instances  where  such  property  rights 
have  not  been  legally  perfected,  it  will 
be  the  responsibility  of  the  applicant  to 
obtain  and  record  such  releases, 
consents,  subordinations  to  such 
property  rights  from  holders  of  - 
outstanding  liens,  or  other  instruments, 
as  it  determines,  with  the  advice  of  its 
attorney,  are  necessary  for  the 
construction,  operation,  and 
maintenance  of  the  facility.  When 


easements  only  are  obtainable  on  sites 
for  structures,  releases,  consents,  or 
subordinations  may  be  required  by  the 
FmHA.  Provision  will  be  made  for  the 
applicant  to  pay  from  its  own  funds  for 
any  excess  installation  costs  resulting 
from  a  failure  to  obtain  adequate  land, 
rights-of-way,  or  subordination. 

(1)  In  those  cases  where  a  lien  on  the 
leasehold  interest  of  the  borrower  in  a 
leasehold  from  a  private  party  will 
represent  the  principal  security  for  the 
loan,  unless  prior  written  approval  from 
the  National  Office  for  a  different 
arrangement  is  obtained,  the  lease  must 
provide  fon 

(i)  An  unexpired  term  at  least  50 
percent  longer  than  the  repayment 
period  of  the  loan. 

fii)  The  borrower’s  interest  will  not  be 
subject  to  summary  forfeiture  or 
cancellation. 

(iii)  The  right  of  FmHA  to  foreclose  its 
security;  to  bid  at  foreclosure  sales;  to 
accept  voluntary  conveyance  of  the 
security  in  lieu  of  foreclosure;  and 
should  the  leasehold  be  acquired  by 
FmHA  through  foreclosure,  voluntary 
conveyance,  abandonment,  or  othewise, 
to  occupy  the  property,  sublet  it,  or  to 
sell  it  for  cash  or  credit. 

(iv)  The  right  of  the  borrower  to  sell  or 
otherwise  transfer  the  leasehold. 

(v)  Sufficient  advance  notice  (at  least 
60  days]  to  FmHA  of  the  lessor’s 
intentions  to  cancel,  terminate,  or 
foreclose  upon  the  lease,  so  as  to  permit 
FmHA  to  take  appropriate  action. 

(c)  'Where  the  project  is  located  on  a 
farm  and  whether  or  not  the  project 
products  will  be  used  on  the  farm,  a  lien 
need  not  be  taken  on  the  entire  farm 
when  it  is  not  needed  to  secure  the  loan. 
When  the  security  is  so  located  that  a 
legal  right-of-way  to  the  property  is  not 
available,  an  easement  or  agreement 
will  be  obtained  providing  for  right  of 
ingress  and  egress. 

(d)  The  borrower  will  provide 
evidence  of  title  to  security  property 
satisfactory  to  FmHA.  Whenever  real 
estate  other  than  easements,  right-of- 
way,  or  similar  interest  will  be  taken  as 
security,  the  applicant  should  furnish  the 
FmHA  with  a  copy  of  its  deed  or 
purchase  contract  and  any  mortgage  or 
other  lien  on  the  property  offered  as 
security.  If  water  stock  is  being  offered 
as  security  for  the  loan,  the  applicant 
should  furnish  the  stock  certificate.  The 
other  title  evidence  furnished  will  be 
one  of  the  followingf 

(1)  An  opinion  of  title  prepared  by  the 
applicant’s  attorney.  This  opinion  may 
be  on  Forms  FmHA  427-9,  "Preliminary 
Title  Opinion,”  and  FmHA  447-10, 

“Final  Title  Opinion.”  The  opinion  will 
be  based  upon  an  examination  of  the 
public  records  or  a  current  abstract  of 
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title,  or  a  combination  thereof,  in 
accordance  with  the  practice  in  the 
community.  If  based  on  an  abstract  of 
title,  the  abstract  and  abstractor’s 
certificates  are  limited  in  any  way,  they 
must  be  supplemented  by  the  attorney’s 
own  examination  of  records  or  other 
competent  evidence  of  title.  The  opinion 
of  title  will  set  forth  the  ownership  and 
condition  of  the  title  to  the  land,  the 
manner  in  which  title  was  acquired,  and 
will  list  all  imreleased  mortgages, 
judgments,  unpaid  taxes,  liens  or  other 
encumbrances  pending  suits, 
reservations,  exceptions,  leases, 
easements,  and  any  other  outstanding 
interest.  The  title  search  must  cover 
such  period  as  the  examining  attorney 
determines  necessary  to  issue  his 
opinion  as  to  whether  the  title  is  good 
and  marketable  according  to  title 
examination  standards  prevailing  in  the 
area,  except  that  title  examination  need 
not  go  back  beyond  Farm  Ownership, 
Rural  Housing,  or  individual  Soil  and 
Water  (not  Water  Facilities]  security 
instruments.  If  the  examining  attorney 
finds  an  FmHA  security  instrument  in 
the  chain  of  title  and  is  not  certain  that 
it  is  one  of  the  types  mentioned  in  the 
preceding  sentence,  the  attorney  may 
consult  the  State  Director. 

(2)  A  policy  of  title  insurance  obtained 
from  a  title  insurance  company 
approved  by  FmHA. 

(3)  Chattel  security  will  be  obtained 
and  kept  effective  as  provided  in  FmHA 
Regulations  1941-B  and  1962-A. 

(e)  For  public  bodies,  security  will  be 
taken  in  accordance  with  §  1942.17(g). 

(f)  When  processing  a  loan  utilizing 
joint  Hnancing,  FmHA  will  obtain  at 
least  a  parity  position  with  other 
lenders. 

§1990.113  Loan  closing. 

(a)  Small-scale  biomass  energy  project 
insured  loans  will  be  closed  in 
accordance  with  the  following: 

(1)  State  Directors  may,  on  an 
individual  loan  basis,  authorize  loans  to 
be  closed  without  OGC  closing 
instructions  prepared  for  that  specific 
loan  when: 

(i)  Such  loans  are  secured  only  by  a 
first  lien  on  real  estate  and  an 
assignment  of  revenue,  or  by  a  first  lien 
on  chattels  and  an  assignment  of 
revenue. 

(ii)  The  applicant  is  providing,  where 
real  estate  is  to  serve  as  security,  an 
acceptable  mortgagee  title  insurance 
policy  issued  by  a  company  approved  in 
accordance  with  Part  1807  of  this 
Chapter  (FmHA  Instruction  427.1)  or  an 
opinion  of  title  and  final  title  opinion 
prepared  by  the  applicant’s  attorney 
using  Forms  FmHA  427-9  and  FmHA 
427-10. 


(iii)  Evidence  of  organization  such  as 
articles  of  incorporation  or  other 
evidence  meets  FmHA  requirements. 

(iv)  For  an  existing  corporation,  the 
applicant  is  in  good  standing  as 
evidenced  by  a  "Certificate  of  Cood 
Standing,”  or  similar  statement  from 
appropriate  State  officials  or  there  is 
other  acceptable  evidence  of  good 
standing. 

(v)  The  applicant’s  operating  rules  and 
regulations  such  as  bylaws  or  other 
forms  of  rules  and  regulations  or 
partnership  agreements  meet  FmHA 
requirements. 

(vi)  The  loan  will  be  closed  with  the 
assistance  of  the  entity’s  attorney. 

(vii)  Instructions  issued  by  the  State 
Office  pertaining  to  loan  closing  have 
been  found  acceptable  by  the  Regional 
Attorney  and  approved  by  the  National 
Office. 

(viii)  There  is  nothing  significantly 
unusual  about  the  loan  which  would 
indicate  that  it  should  be  reviewed  by 
OGC. 

(2)  Loans  which  cannot  be  closed  in 
accordance  with  paragraph  (a)(1)  of  this 
section  will  be  closed  on  the  basis  of 
instructions  issued  by  OGC.  State 
Directors  will,  when  requesting  closing 
instructions  from  OGC,  also  request 
advice  as  to  whether  OGC  feels  it 
necessary  to  return  evidence  of  closing 
for  its  review  and  final  opinion. 

§1990.114  Default. 

When  the  borrower  fails  to  make 
payment  of  principal  or  interest  in 
accordance  with  the  terms  of  the  note  or 
other  instrument  evidencing  the  small- 
scale  biomass  energy  project  insured 
loan  or  otherwise  fails  to  perform  its 
obligations  under  the  loan  agreement, 
the  Stat»  Director  shall  take  such  action 
to  enforce  the  rights  and  protect  the 
interests  of  the  Government  as  may  be 
appropriate  and  available  under  the 
loan  agreement  and  security 
instruments,  including  foreclosure. 
Foreclosure  shall  be  initiated  only  after 
consultation  with  OGC. 

§  1990.1 15  Loan  servicing  and  liquidation. 

The  State  Director  will  service  and 
liquidate,  if  necessary,  the  loans  in 
accordance  with  such  provisions  of  Part 
1955,  Part  1962,  Subpart  F  of  Part  1861 
(FmHA  Instruction  451.5),  and  Subpart  A 
of  Part  1827  (FmHA  Instruction  465.1)  of 
this  Chapter  as  the  State  Director , 
determines  to  be  appropriate  for  the 
type  of  borrower  concerned. 

(a)  Small-scale  biomass  energy  project 
insured  loans  will  be  serviced  in  a 
manner  to  accomplish  the  loan 
objectives  and  protect  the  Government’s 
financial  interest.  To  accomplish  these 
purposes,  the  security  will  be  serviced  in 


accordance  with  the  security 
instruments  and  related  agreements, 
including  any  authorized  modifications, 
provided  the  borrower  has  reasonable 
prospects  of  accomplishing  the  loan 
objectives,  properly  maintains  and 
accounts  for  the  security,  and  otherwise 
meets  the  loan  obligation,  including  loan 
repayment,  in  a  satisfactory  manner. 
When  the  above  conditions  are  not 
satisfied,  or  it  is  determined  that  the 
loans  must  be  liquidated  for  other 
reasons,  and  sufficient  legal  grounds  for 
liquidation  exist,  prompt  action  will  be 
taken  to  liquidate  the  security  to  protect 
the  Government’s  financial  interest. 

(b)  Each  borrower  is  responsible  for 
repaying  principal  and  interest  on  a 
timely  basis  pursuant  to  the  loan 
documents,  paying  real  estate  taxes, 
providing  adequate  property  insurance, 
maintaining,  protecting,  and  accounting 
to  the  FmHA  for  all  security,  and 
complying  with  other  loan  requirements. 

(c)  The  State  Director,  subject  to  other 
delegation,  is  responsible  for  informing 
each  borrower  of  responsibilities  in 
connection  with  the  loan,  seeing  that  the 
security  is  being  properly  maintained 
and  accounted  for,  and  for  servicing  the 
security  in  accordance  with  this 
Subpart. 

When  a  borrower  fails  to  maintain, 
protect,  and  account  for  the  security  as 
required  by  the  loan  documents,  or 
makes  unauthorized  disposition  or  use 
of  any  security,  prompt  action  will  be 
instituted  to  protect  the  FmHA’s 
interest.  The  State  Director  will  obtain 
any  legal  advice  he  or  she  needs  from 
the  Office  of  the  General  Counsel 
(OGC).  In  cases  that  have  been  referred 
to  the  OGC  for  legal  action,  no  further 
action  will  be  taken  by  FmHA  personnel 
without  prior  clearance  with  the  OGC.  If 
the  case  has  been  referred  to  the  U.S. 
Attorney,  clearance  with  the  U.S. 
Attorney  will  be  obtained  through  the 
OGC. 

(d)  Where Ihe  State  Director 
determines  that  liquidation  of  an  insured 
loan  under  this  Subpart  is  necessary 
because  of  one  or  more  defaults  or  third 
party  actions  that  the  borrower  cannot 
or  will  not  cure  or  correct  within  a 
reasonable  period  of  time,  the  State 
Director  will  proceed  to  liquidate  the 
issued  loan  in  accordance  with  Subpart 
A  of  Part  1872  of  this  Chapter  (FmHA 
Instruction  465.1)  except  without  County 
Committee  involvement. 

Subpart  C*— Biomass  Energy  Project 
Loan  Guarantees 

§  1990.201  Eligibility. 

In  addition  to  the  eligibility 
requirements  stated  in  Subpart  A 
applicable  generally  to  all  financial 
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assistance  under  this  Part,  applications 
for  biomass  energy  project  loan 
guarantees  must  meet  the  requirements 
in  this  Subpart. 

(a)  Lender  Unwilling  Without 
Guarantee.  A  loan  may  not  be 
guaranteed  under  this  Subpart  unless 
FmHA  is  satisfied  that  the  lender  is  not 
willing,  without  the  guarantee,  to  extend 
credit  to  the  applicant  at  reasonable 
rates  and  terms,  taking  into 
consideration  prevailing  rates  and  terms 
for  loans  for  similar  purposes  and 
periods  of  time,  to  finance  the 
construction  of  the  biomass  energy 
project  for  which  the  loan  is  sought. 

(b)  Lender  Risk.  The  Act  requires 
assurance  that  the  lender  bear  a 
reasonable  degree  of  risk  in  the 
Hnancing  of  the  biomass  energy  project, 
which  shall  be  in  accordance  with  the 
Lender’s  Agreement,  Form  FmHA  449- 
35. 

§  1990.202  Loan  purposes. 

A  loan  which  may  be  guaranteed 
under  this  Subpart  C  shall  be  used  only 
for  the  construction  of  a  biomass  energy 
project: 

(a)  Which  will  have  an  annual 
production  capacity  of  less  than  15 
million  gallons  of  anhydrous  ethanol  (or' 
the  energy  equivalent  of  other  forms  of 
biomass  energy)  and  which  will  use 
feedstocks  other  than  aquatic  plants  or 
mimicipal  wastes;  or 

(b)  Which  will  have  an  annual 
production  capacity  of  15  million  or 
more  gallons  of  anhydrous  ethanol  (or 
the  energy  equivalent  of  other  forms  of 
biomass  energy)  and 

(1)  Which  will  use  wood  or  wood 
wastes  or  residues,  or 

(2)  Which  is  owned  and  operated  by  a 
cooperative  and  will  use  feedstocks 
other  than  aquatic  plants  or  municipal 
wastes. 

§  1990.203  Loan  guarantee  antount 
limitations  and  equity  requirements. 

(a)  A  guaranteed  loan  cannot  exceed 
90  percent  of  the  total  estimated 
construction  cost  of  the  project,  and  the 
amount  of  the  guarantee  cannot  exceed 
90  percent  of  the  principal  and  interest 
of  the  loan.  No  interest  will  be  included 
in  any  loan  except  as  provided  in 
section  1990.9(e)(6).  The  maximum  loss 
covered  by  the  Form  FmHA  449-34, 
“Loan  Note  Guarantee,"  can  never 
exceed  the  lesser  of;  (1)  90  percent  of  the 
principal  and  interest  indebtedness  as 
evidenced  by  said  note(s)  or  by 
assumption  agreement(s),  and  90  percent 
of  principal  and  interest  indebtedness 
on  secured  protective  advances  for 
protection  and  preservation  of  collateral 
made  with  FmHA’s  authorization;  or  (2) 
90  percent  of  the  principal  advanced  to 


or  assumed  by  the  borrower  under  said 
note(s)  or  assumption  agreement(s)  and 
any  interest  due.  Lenders  and  applicant 
will  propose  the  percentage  of 
guarantee.  The  lender  and  applicant  will 
be  informed  in  writing  on  Form  FmHA 
449-14  by  FmHA  of  any  percentage  of 
guarantee  less  than  proposed  by  the 
lender  and  applicant,  and  the  reasons 
therefor. 

(b)  Applicant  equity  requirement.  A 
minimum  of  20  percent  tangible  balance 
sheet  equity  will  be  required  at  the  time 
the  Loan  Note  Guarantee  is  issued  for 
guaranteed  loans.  As  a  minimum,  FmHA 
will  require  the  applicant  to  contribute 
one-half  of  the  equity  requirement  in  the 
form  of  either  cash  or  tangible  earning 
assets  injected  into  the  business  and 
reflected  on  the  balance  sheet.  In  those 
instances  where  there  is  appraisal 
surplus  supported  by  an  appraisal 
report,  even  though  it  may  not  be 
consistent  with  generally  accepted 
accounting  principles,  FmHA  may  allow 
such  appraisal  surplus  in  the 
computation  of  equity  provided  it  is 
based  on  land  and/or  buildings  and 
machinery  and  equipment  provided  such 
appraisal  surplus  does  not  constitute 
more  than  one-half  of  the  equity 
contribution.  However,  further 
consideration  toward  the  equity 
contribution  may  be  given  by  FmHA 
when  there  has  been  a  rapid  writedown 
of  the  earning  assets,  and  the  writedown 
is  not  consistent  with  the  useful  life  of 
the  asset.  FmHA  may  consider 
subordinate  debt  as  equity  provided 
such  debt  does  not  constitute  more  than 
one-half  of  the  equity  contribution 
required  by  FmHA  and  principal 
payments  are  deferred  during  the  life  of 
the  FmHA  loan  or  until  such  time  as  the 
lender  with  FmHA  concurrence 
determines  to  release  such  restriction  on 
principal  payments  to  the  subordinated 
debt  holders.  Subordinate  debt  arising 
from  deferred  or  accrued  salaries  and/ 
or  wages  will  not  be  considered  by 
FmHA  as  equity  contribution. 

§  1990.204  Subsequent  loan  guarantees. 

If  tlie  total  estimated  costs  of 
construction  of  a  biomass  energy  project 
guaranteed  under  this  Subpart  will 
exceed  the  total  estimated  construction 
costs  of  construction  concurred  in  by 
FmHA,  an  additional  loan,  up  to  60 
percent  of  the  difference  between  the 
construction  costs  then  estimated  and 
the  construction  costs  initially 
estimated,  upon  application,  may  be 
guaranteed  against  loss  as  provided  in 
this  Subpart. 


§  1990.205  Receiving  and  processing 
applications. 

(a)  Methods  of  solicitation  of 
applications.  (1)  Small-scale  biomass 
energy  projects.  Applications  for  loan 
guarantees  for  small-scale  biomass 
energy  projects  will  be  received  and 
processed  on  a  continuous  solicitation 
basis  as  defined  in  section  1990.3(a)(13). 

(2)  Intermediate-scale  biomass  energy 
projects.  Applications  for  intermediate- 
scale  biomass  energy  projects  will  be 
received  and  processed  initially  on  a 
continuous  solicitation  basis  in 
accordance  with  paragraph  (c)(2)  of  this 
section.  Upon  announcement  in  the 
Federal  Register,  simultaneous 
solicitation  may  be  used  in  accordance 
with  paragraph  (c)(1)  of  this  section. 

(3)  Large  scale  biomass  energy 
projects.  Applications  for  loan 
guarantees  for  biomass  energy  projects 
with  an  annual  production  capacity  of 
15  million  or  more  gallons  of  anhydrous 
ethanol  (or  the  energy  equivalent  of 
other  forms  of  biomass  energy)  which 
will  use  wood  or  wood  wastes  or 
residue  or  which  is  owned  and  operated 
by  a  cooperative  and  uses  feedstocks 
other  than  aquatic  plants  or  municipal 
wastes  (large-scale  biomass  energy 
project)  will  be  received  on  a  continuous 
solicitation  basis  as  defined  in  section 
1990.3(a)(13). 

(b)  Preliminary  discussion  and 
application  assistance.  (1)  Applicants 
prior  to  submission  of  applications 
(whether  for  continuous  or  simultaneous 
solicitation)  should  conduct  preliminary 
discussions  with  FmHA  regarding 
eligibility,  priorities,  requirements  and 
conditions,  and  compliance  with  this 
Subpart.  For  simultaneous  solicitations, 
such  preliminary  discussions  shall  be  in 
accordance  with  provisions  of  any 
notice  of  solicitation  which  will  be 
published  in  the  Federal  Register. 

(2)  FmHA  may  provide  assistance  in 
the  form  of  data,  information,  studies  or 
other  material  in  accordance  with 
provisions  of  the  notice  of  solicitation 
which  may  be  published  in  the  Federal 
Register. 

(c)  Applications.  (1)  Applications  for 
loan  guarantees  of  biomass  energy 
projects  in  response  to  a  simultaneous 
solicitation  shall  be  in  such  form  and 
contain  such  supporting  information  as 
the  notice  of  solicitation,  as  published  in 
the  Federal  Register,  requires. 

(2)  The  continuous  solicitation 
procedure  for  intermediate  scale 
biomass  energy  projects  is  effective 
immediately  and  the  FmHA  hereby 
solicits  submission  of  applications. 
Applications  may  be  submitted  to  any 
office  of  the  FmHA  during  regular 
business  hours.  The  following  are 
speciHc  dates  on  which  applications  will 
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be  ofOcially  received  by  FmHA,  for 
purposes  of  implementing  the  statutory 
requirement  that  a  decision  be  made  on 
each  individual  application  within  120 
days  of  its  receipt.  The  first  such  date  is 
November  17, 1980.  The  second  such 
date  is  December  17, 1980,  Subsequent 
dates  will  be  February  16, 1981,  April  18, 
1981,  and  the  16th  day  of  alternate 
months  thereafter,  (provided  that  if  the 
16th  day  of  any  such  month  falls  on 
Saturday  or  Sunday,  the  date  will  be  the 
following  Monday).  The  number  of 
successive  two-month  intervals  for 
receipt  of  applications  will  be  subject  to 
the  availability  of  funding  authority  and 
in  no  event  will  commitments  be  made 
after  September  30, 1984.  The  State 
Director  will  date  stamp  the  application 
with  the  relevant  official  receipt  date 
regardless  of  when  submitted,  and 
official  evaluation  will  not  begin  until 
that  date.  Applicants  are  encouraged  to 
participate  in  discussions  and 
conferences  with  the  FmHA  prior  to  the 
submission  of  an  application.  The 
official  application  receipt  dates  are 
intended  to  allow  time  prior  to  such 
dates  for  discussion  and  conferences 
between  FmHA  and  applicants  to  occur. 
If  an  applicant  fails  to  meet  a  particular 
official  receipt  date,  he  or  she  may 
submit  at  any  subsequent  time  and  need 
not  await  the  next  official  receipt  date 
although  the  120  days  for  a  decision  on 
the  application  will  not  begin  to  run 
until  the  next  official  receipt  date. 
Applications  may  be  submitted 
personally  or  by  mail;  if  an  application 
is  submitted  by  mail,  it  must  be  received 
in  an  FmHA  office  prior  to  the  close  of 
business  on  the  relevant  official  receipt 
date  in  order  for  the  120  days  for  a 
decision  to  begin  to  run  on  that  date. 
FmHA  will  evaluate  such  applications 
on  a  comparative  basis  to  the  extent 
necessary  to  achieve  the  purposes  of  the 
Act,  including  effectively  to  implement 
the  priorities  of  the  Act  and  these 
regulations. 

(3)  Applications  for  loan  guarantees 
for  biomass  energy  project  submitted  on 
a  continuous  solicitation  shall  consist  of 
at  least  the  following: 

(i)  Form  FmHA  1990-1,  “Application 
for  Biomass  Energy  Loan  Guarantee 
Assistance,"  and  attachments. 

(ii)  Form  FmHA  449-2  “Statement  of 
Collateral.” 

(iii)  Form  FmHA  449-10  “Applicant’s 
EA^/ironmental  Impact  Evaluation.” 

(iv)  Architectural  or  engineering 
plans,  if  applicable. 

(v)  Independent  appraisal  reports  of 
all  property  that  will  serve  as  collateral 
or  fulfill  the  equity  requirements. 

(vi)  For  existing  businesses,  a  pro 
forma  balance  sheet  at  start-up  and  for 
at  least  3  additional  projected  years 


indicating  the  necessary  start-up  capital, 
operating  capital  and  short-term  credit 
based  on  financial  statements  for  the 
last  3  years,  of  more  (if  available);  and 
projected  cash  flow  and  earning 
statements  for  at  least  3  years  supported 
by  a  list  of  assumptions  showing  the 
basis  for  the  projections. 

(vii).  For  new  buisnesses,  a  pro  forma 
balance  sheet  at  start-up  and  for  the 
next  3  years,  projected  cash  flow 
(monthly  first  year,  quarterly  for  2 
additional  years)  and  projected  earnings 
statements  for  3  years  supported  by  a 
list  of  assumptions  showing  the  basis  for 
the  projections. 

(viii)  Any  credit  reports  obtained  by 
FmHA. 

(ix)  Form  FmHA  400-1,  “Equal 
Opportunity  Agreement,”  if  construction 
costing  more  than  $10,000  is  involved. 

(x)  Copies  of  building  permits,  if 
applicable,  and  any  necessary 
certifications  and  recommendations  of 
appropriate  regulatory  or  other  agency 
having  jurisdiction  over  the  project 
including  any  pollution  control  agency. 

(xi)  Acknowledgement  of  receipt  of 
permit  application  to  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Department  of 
Treasury. 

(xii)  Feasibility  studies  of  technical 
and  economic  aspects  of  the  project  in 
form  and  substance  conforming  to 
Appendix  A. 

(xiii)  Personal  and  corporate  financial 
statements  of  guarantors  for  the  project 
if  determined  necessary  by  FmHA  to 
assure  adequate  security. 

(xiv)  Proposed  loan  agreement.  (See 
paragraph  VIII  of  Form  FmHA  449i^5). 
Proposed  loan  agreements  between  the 
borrower  and  Lender  will  be  requied. 
Such  agreements  must  include  the 
following: 

(A)  Requirements  for  accounting  and 
record  keeping. 

(B)  Provisions  for  periodic  financial 
reporting. 

(C)  Provisions  for  an  annual  audited 
financial  statement  from  the  borrower 
prepared  by  an  independent  certified 
public  accountant  or  by  an  independent 
public  accountant  licensed  and  certified 
on  or  before  December  31, 1970,  by  a 
regulatory  authority  of  a  State  or  other 
political  subdivision  of  the  United 
States. 

(D)  Other  requirements  may  include, 
but  are  not  limited  to: 

(7)  Prohibitions  against  assuming 
liabilities  or  obligations  of  others. 

(2)  Restrictions  on  dividend  payments. 

(d)  Limitation  on  purchase  or  sate  of 
equipment  and/or  fixed  assets. 

[4]  Limitation  on  compensation  of 
officers  and/or  owners. 

(5)  Minimum  working  capital 
requirements. 


(6)  Minimum  debt  to  net  worth  ratio. 

(7)  Restrictions  concerning 
consolidation,  mergers  or  other 
circumstances. 

(8)  Limitations  on  selling  the  business 
without  concurrence  of  the  lender  and 
FmHA. 

(9)  Repayment  and  amortization  of  the 
loan. 

{10]  List  of  collateral  for  the  loan. 

{11]  List  of  persons  and/ or 
corporations  guaranteeing  the  loan. 

(xv)  Documented  evidence  of 
compliance  with  requirements  set  forth 
in  FmHA  Instruction  §  1990.23. 

(xvi)  Record  of  any  pending  or  final 
regulatory  or  legal  (civil  or  criminal) 
action  against  the  applicant,  principal 
owners,  officers  and  directors. 

(xvii)  A  current  (within  90  days  of 
filing)  balance  sheet  and  latest  profit 
and  loss  statement,  and  financial 
statements  of  existing  businesses  for  the 
last  3  years,  including,  in  the  case  of 
farmers,  information  on  crop  and 
livestock  production. 

(xvi)  Any  additional  information 
required  by  FmHA. 

(d)  FmHA  evaluation  and  approval  of 
application.  (1)  If  and  when  a 
simultaneous  solicitation  procedure  is 
used,  FmHA  will  evaluate  applications 
for  loan  guarantees  of  biomass  energy 
projects  received  in  accordance  with  the 
standards  of  paragraph  (d)(2)  of  this 
section  and  the  provisions  of  the  notice 
of  solicitation,  as  published  in  the 
Federal  Register. 

(2)  FmHA  will  evaluate  applications 
for  loan  guarantees  of  biomass  energy 
projects  received  on  a  continuous 
solicitation  basis  and  make  a 
determination  whether  the  borrower  is 
eligible,  the  proposed  loan  is  for  an 
eligible  purpose,  the  project  is  feasible, 
and  there  is  reasonable  assurance  of 
repayment  ability,  sufficient  collateral, 
and  sufficient  equity.  Priority  will  be 
given,  in  the  evaluation  of  projects 
otherwise  eligible  for  loan  guarantee 
assistance,  to  projects  which  utilize 
primary  fuels  other  than  petroleum  or 
natural  gas.  National  Office  concurrence 
is  required  for  projects  using  petroleum 
of  natural  gas  as  the  primary  fuel  source 
and  for  projects  involving  non-standard 
technologies.  If  FmHA  determines  it  is 
unable  to  guarantee  the  loan,  the  lender 
will  be  informed  in  writing  by  Form 
FmHA  449-13,  “Denial  Letter,”  within 
120  days  after  receipt  of  the  application. 
Such  notification  will  include  the 
reasons  for  denial. 

(3)  If  FmHA  determines  it  is  able  to 
guarantee  the  loan  conditionally,  it  will 
provide  the  lender  and  the  applicant 
with  Form  FmHA  449-14,  listing  all 
requirements  for  such  guarantees.  The 
Conditional  Commitment  for  Loan 
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Guarantee  evidences  approval  of  the 
application  and  will  be  issued  within 
120  days  after  receipt  of  the  application 
(which  in  the  case  of  a  simultaneous 
solicitation  will  be  not  earlier  than  the 
date  fixed  in  the  simultaneous 
solicitation  notice  for  receipt  of 
applications,  and  in  the  case  of 
continuous  solicitations  of  intermediate 
scale  projects  will  be  not  earlier  than 
the  official  receipt  date  of  the  applicable 
two-month  period). 

(4)  All  small-scale  projects  will  be 
reviewed  by  the  State  Biomass  Energy 
Loan  Review  Committee.  Upon 
affirmative  recommendation  of  such 
Committee,  the  State  Director  may 
indicate  his  or  her  approval  by  , 
executing  the  Form  FmHA  449-14. 
National  Office  concurrence  is  required 
if  the  project  will  use  natural  gas  or  oil 
as  the  primary  fuel  source  or  involves 
non-standard  technology.  The  State 
Director  will  forward  to  the  National 
Office  the  relevant  material  from  the 
docket  as  required  by  the  National 
Office  for  concurrence  consideration. 

(5)  For  all  intermediate  and  large- 
scale  projects,  the  State  Biomass  Energy 
Loan  Review  Committee  will  review  and 
evaluate  the  applications  and  set  forth 
recommendations  in  a  memorandum 
which  will  be  forwarded  with  the 
application  by  the  State  Director  to  the 
National  Office  for  further 
consideration.  The  National  Office  will 
independently  review  each  such 
application  and  submit  it  to  the  National 
Office  Biomass  Energy  Loan  Review 
Committee  for  a  decision.  The  National 
Office  will  advise  the  State  Director  by 
memorandum  of  the  Committee's 
decision.  If  the  application  is  approved, 
the  Chairman  of  the  Committee  will 
indicate  approval  by  signing  Form 
FmHA  1940-1,  “Request  for  Obligation 
of  Funds,"  and  forward  such  form 
together  with  a  memorandum  of 
conditions  to  the  State  Director.  The 
State  Director  will  prepare  the  Form 
FmHA  449-14,  including  the  National 
Office  requirements,  and  forward  such 
form  together  with  a  signed  Form  FmHA 
1940-1  to  the  lender  and  applicant.  If  the 
application  is  disapproved,  the 
Committee  will  forward  to  the  State 
Director  a  memorandum  indicating  the 
reasons  for  disapproval.  The  State 
Director  will  notify  the  applicant  and 
the  lender  by  issuance  of  Form  FmHA 
449-13,  “Denial  Letter." 

(6)  Review  of  requirements,  (i) 
Immediately  after  reviewing  the 
conditions  and  requirements  in  Form 
FmHA  449-14,  and  the  options  listed  on 
the  back  of  the  form,  the  Lender  and 
applicant  should  complete  and  sign  the 
“Acceptance  or  Rejection  of 


Conditions,”  and  return  a  copy  to  the 
FmHA  State  Director.  If  certain 
conditions  cannot  be  met,  the  Lender 
and  borrower  may  proposed  alternate 
conditions  to  FmHA. 

(ii)  If  the  Lender  indicates  in  the 
“Acceptance  or  Rejection  of 
Conditions,"  that  it  desires  to  obtain  a 
Loan  Note  Guarantee  and  subsequently 
decides  at  any  time  after  receiving  a 
conditional  commitment  that  it  no  longer 
wants  a  Loan  Note  Guarantee,  the 
lender  shall  immediately  advise  the 
FmHA  State  Director. 

(7)  When  an  application  is 
disapproved,  the  applicant,  within  120 
days  after  receipt  of  the  application,  will 
be  given  written  notice  of  the  reasons 
and  the  applicant  may  resubmit  an 
application  that  is  modified  to  address 
concerns  raised  by  FmHA,  or  by  the 
Department  of  Energy  as  a  result  of 
consultation  pursuant  to  §  1990.21. 
Review  of  the  modified  application  shall 
be  limited  to  those  specific  concerns 
specified  in  the  notice  of  disapproval 
and  to  any  issues  raised  by  changed 
circumstances. 

(e)  Issuance  of  the  Guarantee. 
Procedure  for  issuance  of  Loan  Note 
Guarantee,  Lender’s  Agreement  and 
Asisgnment  Guarantee  Agreement  shall 
be  in  accordance  with  §§  1980.60, 
1980.61,  and  1980.454(c). 

§  1990.206  Evaluation  criteria. 

In  addition  to  the  priority  criteria  and 
eligibility  requirements  stated  in 
Subpart  A  (including  §§  1990.5-1990.17 
and  in  other  sections  of  this  Subpart  C 
(including  §  §  1990.201-203),  conditional 
commitments  may  be  issued  only  if: 

(a)  There  is  reasonable  assurance  of 
repayment  of  the  guaranteed  loan  from 
the  project’s  income  (including 
byproduct  income)  received  by  the 
borrower. 

(b)  The  project  is  technically  feasible 
and  there  is  reasonable  assurance  that 
the  applicant  will  initiate  and  complete 
the  project  in  accordance  with  the  plans 
and  specifications  and  time  schedules 
approved  by  FmHA. 

(c)  The  economic  and  technical 
feasibility  required  by  the  preceding 
paragraphs  (a)  and  (b)  are  demonstrable 
by  reference  to  analyses  in  accordance 
with  Appendix  A. 

(d)  In  simultaneous  solicitation 
evaluations,  criteria  for  preferential 
consideration  will  include  the 
evaluation  criteria  specified  in  the 
notice  of  solicitation  as  published  in  the 
Federal  Register. 


§§  1990.207-1990.209  [Reserved]. 

§  1990.210  Maturity  and  repayment 
schedules. 

(a)  Repayment  Period.  Each  loan 
guaranteed  under  this  Subpart  will  be 
scheduled  for  repa3anent  over  a  period 
not  to  exceed  the  lesser  of  (1)  30  years 
from  the  date  of  the  note,  (2)  the 
expected  average  useful  life  of  the 
project,  or  (3)  a  period  agreed  to  by  the 
lender  and  the  borrower  and  approved 
by  FmHA. 

(b)  Repayment  Schedules.  Principal 
and  interest  on  the  loan  will  be  due  and 
payable  as  provided  in  the  promissory 
note.  The  Lender  will  structure 
repayments  as  established  in  the  loan 
agreement  between  the  Lender  and 
borrower,  as  concurred  in  by  FmHA. 
Ordinarily,  such  installments  will  be 
scheduled  for  payment  as  agreed  upon 
by  the  lender  and  applicant  but  on  terms 
that  reasonably  assure  repayment  of  the 
loan.  However,  the  first  installment  to 
include  a  repayment  of  principal  may  be 
scheduled  for  payment  after  the  project 
is  operable  and  has  begun  to  generate 
income,  but  such  installment  will  be  due 
and  payable  within  1  year  from  the  date 
of  the  promissory  note  and  at  least 
annually  thereafter.  Interest  shall  be  due 
at  least  annually  from  the  date  of  the 
note.  Monthly,  quarterly  or  semi-annual 
payments  will  be  expected. 

§  1990.21 1  Interest  rates. 

Interest  rates  for  guaranteed  loans 
under  this  Subpart  will  be  negotiated 
between  the  lender  and  the  borrower. 
They  will  be  reviewed  by  FmHA  for 
acceptability  and,  if  legally  permissible, 
they  may  be  either  fixed  or  variable,  but 
fixed  and  variable  interest  rates  may  not 
be  used  for  the  same  loan. 

(a)  A  variable  interest  rate  must  be  a 
rate  that  is  tied  to  a  base  rate  published 
in  a  financial  publication  specifically 
agreed  to  by  the  lender  and  borrower.  It 
must  rise  and  fall  with  the  selected  base 
rate  and  changes  can  be  made  no  more 
than  quarterly.  There  will  be  no  floor  or 
ceiling  on  variable  interest  rates. 

^  (b)  Under  a  Memorandum  of 
Understanding  between  FmHA  and  the 
Farm  Credit  Administration  dated  - 
March  22, 1979  (FmHA  Instruction  2000- 
R  Exhibit  A,  which  is  available  in  any 
FmHA  office),  the  interest  rate  on  loans 
made  by  the  Bank  for  Cooperatives, 
Federal  Land  Banks  and  Production 
Credit  Associations  may  be  a  variable 
rate  based  on  their  administrative  and 
borrowing  costs,  and  may  be  adjusted 
as  frequently  as  the  Board  of  Directors 
has  determined. 

(c)  Any  change  in  the  interest  rate 
between  the  date  of  issuance  of  the 
Form  FmHA  449-14  and  before  the 
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issuance  of  the  Loan  Note  Guarantee 
must  be  approved  by  the  State  Director. 
Approval  of  such  change  will  be  shown 
on  an  amendment  to  Form  FmHA  449- 
14. 

(d)  It  is  permissible  to  have  one 
interest  rate  on  the  guaranteed  portion 
of  the  loan  and  anoUier  interest  rate  on 
the  unguaranteed  portion  of  the  loan, 
provided  the  Lender  and  borrower  agree 
and: 

(1)  The  rate  on  the  unguaranteed 
portion  does  not  exceed  that  ciurently 
being  charged  on  loans  of  similar  size 
and  purpose  for  borrowers  imder  similar 
circumstances. 

(2)  The  rate  on  the  guaranteed  portion 
of  the  loan  will  not  exceed  the  rate  on 
the  unguaranteed  portion. 

(e)  When  multi-rates  are  used  the 
Lender  will  provide  FmHA  with  the 
overall  effective  interest  rate  yield  for 
the  entire  loan. 

§  1990.212  Guarantee  fee  and  lender  fees 
and  charges. 

(a)  A  guarantee  fee  of  one  percent  of 
principal  loan  amount  multiplied  by  the 
percent  of  guarantee  will  be  required, 
and  such  fee  will  be  paid  one  time  only 
at  the  time  the  Loan  Note  Guarantee  is 
issued.  The  fee  will  be  paid  to  FmHA  by 
the  lender  and  is  nonrefundable.  The  fee 
may  be  passed  on  to  the  borrower. 

(b)  Late  payment  charges.  Late 
payment  charges  will  not  be  covered  by 
the  Loan  Note  Guarantee.  Such  charges 
may  not  be  added  to  the  principal  and 
interest  due  under  any  guaranteed  note. 
Late  payment  charges  may  be  made 
only  if: 

(1)  Routine.  They  are  routinely  made 
by  the  lender  in  all  types  of  loan 
transactions. 

(2)  Payments  received.  Payment  has 
not  been  received  within  the  customary 
time  frame  allowed  by  the  lender.  The 
term  “payment  received”  means  that  the 
payment  in  cash  or  by  check,  money 
order,  or  similar  medium  has  been 
received  by  the  lender  at  its  main  office, 
branch  office,  or  other  designated  place 
of  payment. 

§  1990.213  Security. 

(a)  All  loans  guaranteed  under  this 
Subpart  will  be  secured  in  a  manner 
which  will  adequately  protect  the 
interest  of  FmHA  until  the  loan  is 
repaid. 

(b)  The  borrower  and  lender  will 
comply  with  §  1980.443  (a)  and  (c),  and 
§  1980.444  with  respect  to  security. 

(c)  Where  the  project  is  located  on  a 
farm,  §  1990.112(c)  shall  apply. 

(d)  The  borrower  will  provide 
evidence  of  title  to  security  property 
satisfactory  to  FmHA  and  the  lender. 


§  1990.214  Loan  dosing  and  sarvidng. 

(a)  When  a  date  for  a  loan  closing  has 
been  scheduled,  the  lender  will  contact 
FmHA  for  a  preciosing  review  of  all 
conditions  and  requirements.  When  the 
loan  closing  plans  are  acceptable  to 
FmHA,  the  lender  will  notify  the  FmHA 
so  that  an  FmHA  representative  may 
attend  the  loan  closing. 

(b)  The  lender  shall  service  the  loan 
guaranteed  under  this  Subpart  and  shall 
exercise  such  care  and  diligence  in  the 
disbursement,  servicing  and  collection 
of  the  loan  as  would  be  exercised  by  a 
reasonable  and  prudent  lender  dealing 
with  a  loan  without  a  guarantee. 

(c)  Loans  guaranteed  under  this 
Subpart  will  be  serviced  in  accordance 
with  §  1980.469. 

§  1990.215  [Reserved] 

§1990.216  Default 

(a)  When  the  borrower  has  defaulted 
in  making  required  payments  of 
principal  and  interest  (or  other 
obligation  materially  affecting  the  rights 
of  the  parties)  on  any  portion  of  a  loan 
guaranteed  under  this  Subpart  and  such 
default  has  not  been  remedied  within 
the  period  of  grace  provided  in  the  loan 
agreement,  FmHA  will  proceed  in  ‘ 
accordance  with  §  1980.63,  following 
written  demand  of  the  holder  for 
payment  on  the  guarantee,  except  that 
the  State  Director  will  act  in  lieu  of  the 
County  Supervisor,  unless  otherwise 
determined  by  FmHA. 

(b)  Upon  payment  by  FmHA  to  the 
lender  or  holder  of  the  guaranteed  debt, 
FmHA  will  be  subrogated  to  the  rights  of 
the  recipient  of  the  payment,  and  such 
subrogation  will  be  expressly  set  forth 
in  the  Loan  Note  Guarantee  or  related 
agreements. 

§  1990.217  Liquidation  and  settlement. 

(a)  Liquidation.  If  either  the  lender  or 
FmHA  concludes  that  liquidation  of  a 
loan  guaranteed  under  this  Subpart  is 
necessary  because  of  defaults  or  third 
party  actions  that  the  borrower  cannot 
or  will  not  cure  or  eliminate  within  a 
reasonable  period  of  time,  it  will  notify 
the  other  party  and  the  matter  will  be 
handled  in  accordance  with  §  1980.64. 

(b)  Settlement  option.  If  a  lender 
acquires  title  to  property  either  through 
voluntary  conveyance  or  foreclosure 
proceedings,  FmHA  may  elect  to  permit 
the  lender  the  option  to  calculate  the 
final  loss  settlement  using  the  net 
proceeds  received  at  the  time  of  ultimate 
disposition  of  such  property.  The  lender 
must  submit  its  written  request  for  this 
option  to  FmHA,  and  FmHA  must  agree, 
prior  to  the  lender  submitting  any 
request  for  estimated  loss  payment. 


§  1990.216  Protectivt  advances. 

Paragraph  XUI  of  Form  FmHA  449-35 
shall  apply  to  protective  advances. 

§  19^ut19  Transfer  and  assumption; 
terminatkHL 

(a)  All  transfers  and  assumptions  will 
be  approved  in  writing  in  advance  by 
FmHA.  Such  transfers  and  assumptions 
will  be  to  an  eligible  applicant,  as 
determined  by  FmHA. 

(b)  Available  transfer  and  assumption 
options  to  eligible  applicants  include  the 
following: 

(1)  The  total  indebtedness  may  be 
transferred  to  another  borrower  on  the 
same  terms. 

(2)  The  total  indebtedness  may  be 
transferred  to  another  borrower  on 
different  terms  not  to  exceed  those 
terms  for  which  an  initial  loan  can  be 
nlade. 

(3)  A  part  of  the  total  indebtedness 
may  be  transferred  to  another  borrower 
on  the  same  terms. 

(4)  A  part  of  the  total  indebtedness 
may  be  transferred  to  another  borrower 
on  different  terms. 

(c)  In  any  transfer  and  assumption 
case,  the  transferor,  including  any 
guarantor(s),  may  be  released  hrom 
liability  by  the  lender  with  FmHA 
written  concurrence  only  when  the 
value  of  the  collateral  being  transferred 
is  at  least  equal  to  the  amount  of  the 
loan  or  part  of  the  loan  being  assumed. 

If  the  transfer  is  for  less  than  the  entire 
debt,  FmHA  must  determine  that  the 
transferor  has  no  reasonable  debt¬ 
paying  ability  considering  his  or  her 
assets  and  income  at  the  time  of 
transfer. 

(d)  Any  proceeds  received  from  the 
sale  of  secured  property  before  a 
transfer  and  assumption  will  be  credited 
on  the  transferor’s  guaranteed  loan  debt 
is  inverse  order  of  maturity  before  the 
transfer  and  assumption  transactions  is 
closed. 

(e)  When  the  transferee  makes  any 
cash  downpayment  in  connection  with 
the  transfer  and  assumption: 

(1)  The  Lender  will  employ  an 
independent  appraiser,  subject  to 
concurrence  of  both  the  transferor  and 
transferee,  to  make  an  appraisal  to 
determine  the  fair  market  value  of  all 
the  collateral  securing  the  loan.  Such 
appraisal  report  fee  and  any  other  costs 
related  thereto  will  be  paid  by  the 
transferor  and  the  transferee  as  they 
mutually  agree. 

(2)  The  market  value  of  the  secured 
property  being  acquired  by  the 
transferee,  plus  any  additional  security 
the  transferee  proposes  to  give  to  secure 
the  debt,  will  be  adequate  to  secure  the 
balance  of  the  total  guarantee  loan 
owed,  plus  any  prior  liens.  If  any  cash 
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downpayment  is  made,  it  may  be  paid 
directly  to  the  transferor  as  payment  for 
his  equity  in  the  project  provided: 

(i)  The  Lender  recommends  and 
FmHA  approves  the  cash  downpayment 
be  released  to  the  transferor.  The  Lender 
and  FmHA  may  require  that  an  amount 
be  retained  for  an  established  period  of 
time  in  escrow  as  a  reserve  account  as 
security  for  use  against  any  future 
default  on  the  loan.  Any  interest 
accruing  on  such  an  escrow  account 
may  be  paid  periodically  to  the 
transferor. 

(ii)  Any  payments  that  are  to  be  made 
by  the  transferee  to  the  transferor  in 
respect  to  the  downpayment  do  not 
suspend  the  transferee's  obligation  to 
continue  to  meet  the  guaranteed  loan 
payments  as  they  come  due  under  the 
terms  of  the  assumption. 

(iii)  The  transferor  will  agree  not  to 
take  any  action  against  the  transferee  in 
connection  with  such  transfer  in  the 
future  without  Hrst  obtaining  the 
approval  of  FmHA  and  the  lender. 

(iv)  The  Lender  determines  that  there 
is  repayment  ability  for  the  guaranteed 
debt  assumed  and  any  other 
indebtedness  of  the  transferee. 

(f)  The  Lender  will  make,  in  all  cases, 
a  complete  credit  analysis  to  determine 
viability  of  the  project,  subject  to  FmHA 
review  and  approval,  including  any 
requirements  for  deposits  in  an  escrow 
account  as  security  to  meet  its 
determined  equity  requirements  for  the 
project. 

(g)  The  Lender  will  issue  a  statement 
to  FmHA  that  the  transaction  can  be 
properly  transferred  and  the  conveyance 
instruments  will  be  filed,  registered,  or 
recorded,  as  appropriate,  and  legally 
permissible. 

(h)  FmHA  will  not  guarantee  any 
additional  loans  to  provide  equity  funds 
fur  a  transfer  and  assumption. 

(i)  The  assumption  will  be  made  on 
the  Lender’s  form  of  assumption 
agreement. 

(j)  I'he  assumption  agreement  will 
contain  the  FmHA  case  number  of  the 
transferor  and  transferee. 

(k)  Loan  terms  cannot  be  changed  by 
the  Assumption  Agreement  unless 
previously  approved  in  writing  by 
FmHA.  with  the  concurrence  of  any 
Holder(s)  and  concurrence  of  the 
transferor  (including  guarantors)  if  they 
have  not  been  released  from  personal 
liability.  Any  new  loan  terms  cannot 
exceed  those  authorized  in  this  subpart. 
The  Lender's  request  will  be  supported 
by: 

(l)  An  explanation  of  the  reasons  for 
the  proposed  change  in  the  loan  terms. 

(2)  Certification  that  the  lien  position 
securing  the  guaranteed  loan  be 
maintained  or  improved,  proper  hazard 


insurance  will  continue  in  effect,  and  all 
applicable  Truth  in  Lending 
requirements  will  be  met. 

(l)  In  the  case  of  a  transfer  and 
assumption,  it  is  the  Lender's 
responsibility  to  see  that  all  such 
transfer  and  assumptions  will  be  noted 
on  all  originals  of  the  Loan  Note 
Guarantee(s).  The  Lender  will  provide 
FmHA  a  copy  of  the  transfer  and 
assumption  agreement.  Notice  must  be 
given  by  the  Lender  to  FmHA  before  any 
borrower  or  guarantor  is  released  from 
liability. 

(m)  The  Holder(s),  if  any,  need  not  be 
consulted  on  a  transfer  and  assumption 
case  unless  there  is  a  change  in  loan 
terms. 

§  1990.220  FmHA  Forms  Incorporated  in 
Subpart  C. 

(a)  Forms  FmHA  449-34,  “Loan  Note 
Guarantee.”  FmHA  449-35,  “Lender’s 
Agreement,”  and  FmHA  449-36, 
“Assignment  Guarantee  Agreement,” 
are  incorporated  in  this  Subpart  C,  made 
a  part  hereof.  These  forms  as  modified 
for  use  in  connection  vnth  loans 
guaranteed  under  this  part  are  as  set 
forth  below.  The  forms  as  they  are 
published  in  Part  1980  shall  continue  to 
be  effective  as  published  therein  for 
loans  guaranteed  under  Part  1980. 

Copies  of  the  forms  may  be  obtained 
from  any  FmHA  office. 

Type  of  Loan:  - 

Applicable  7  C.F.R.  Part  1990  Subparts  A  and 

C 

Loan  Note  Guarantee 
Borrower  - - 

Lender  - 

Lender's  Address  - 

State  - 

County  - 

Date  of  Note - 

FmHA  Loan  Identification  Number - 

Lender’s  IRS  ID  Tax  No.  - 

Principal  Amount  of  Loan  $ - 

The  guaranteed  portion  of  the  loan  is 

$ - which  is - ( - %) 

percent  of  loan  principal.  The  principal 

amount  of  loan  is  evidenced  by - 

notefs)  (includes  bonds  as  appropriate) 
described  below.  The  guaranteed 
portion  of  each  note  is  indicated  below. 
This  instrument  is  attached  to  note 

- in  the  face  amount  of 

$ - and  is  number - of 


Lenders  Identifying  Number - 

Face  Amount  $  - 

Percent  of  Face  Amount  (Percent)  - 

Amount  Guaranteed  $  - 

Total  - 

foo%  I 

$ - 

In  consideration  of  the  making  of  the 
subject  loan  by  the  above  named 
Lender,  the  United  States  of  America, 
acting  through  the  Farmers  Home 
Administration  of  the  United  States 


Department  of  Agriculture  (herein  called 
“FmHA”),  pursuant  to  the  Consolidated 
Farm  and  Rural  Development  Act  (7 
U.S.C.  1921  et  seq.),  the  Emergency 
Livestock  Credit  Act  of  1974  (7  U.S.C. 
note  preceding  1961,  Pub.  L.  93-357  as 
amended),  the  Emergency  Agricultural 
Credit  Adjustment  Act  of  1978  (7  U.S.C. 
note  preceding  1971,  Pub.  L.  95-334),  or 
Title  V  of  the  Housing  Act  of  1949  (42 
U.S.C.  1471  et  seq.).  Biomass  Energy  and 
Alcohol  Fuels  Act  of  1980  (Pub.  L  96^ 
294,  Title  II)  does  hereby  agree  that  in 
accordance  with  and  subject  to  the 
conditions  and  requirements  herein,  it 
will  pay  to: 

A.  Any  Holder  100  percent  of  any  loss 
sustained  by  such  Holder  on  the 
guaranteed  portion  and  on  interest  due 
(including  any  loan  subsidy)  on  such 
portion, 

B.  The  Lender  the  lesser  of  1.  or  2. 
below: 

1.  Any  loss  sustained  by  such  Lender 
on  the  guaranteed  portion  including: 

a.  Principal  and  interest  indebtedness 
as  evidenced  by  said  note(s)  or  by 
assumption  agreement(s),  and 

b.  Any  loan  subsidy  due  and  owing, 
and 

c.  Principal  and  interest  indebtedness 
on  secured  protective  advances  for 
protection  and  preservation  of  collateral 
made  with  FmHA’s  authorization, 
including  but  not  limited  to,  advances 
for  taxes,  annual  assessments,  any 
ground  rents,  and  hazard  or  flood 
insurance  premiums  affecting  the 
collateral,  or 

2.  The  guaranteed  principal  advanced 
to  or  assumed  by  the  Borrower  under 
said  note(s)  or  assumption  agreement(s) 
and  any  interest  due  (including  any  loan 
subsidy)  thereon. 

If  FmHA  conducts  the  liquidation  of 
the  loan,  loss  occasioned  to  a  Lender  by 
accruing  interest  (including  any  loan 
subsidy)  after  the  date  FmHA  accepts 
responsibility  for  liquidation  will  not  be 
covered  by  this  Loan  Note  Guarantee.  If 
Lender  conducts  the  liquidation  of  the 
loan,  accruing  interest  (including  any 
loan  subsidy)  shall  be  covered  by  this 
Loan  Note  Guarantee  to  date  of  final 
settlement  when  the  Lender  conducts 
the  liquidation  expeditiously  in 
accordance  with  the  liquidation  plan 
approved  by  FmHA. 

Definition  of  Holder 

The  Holder  is  the  person  or 
organization  other  than  the  Lender  who 
holds  all  or  part  of  the  guaranteed 
portion  of  the  loan  with  no  servicing 
responsibilities.  When  the  Lender 
assigns  a  part(s)  of  the  guaranteed  loan 
to  an  assignee,  the  assignee  becomes  a 
Holder  only  when  he  uses  Form  FmHA 


\ 
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449-36  “Assignment  Guarantee 
Agreement.” 

Definition  of  Lender 

The  Lender  is  the  person  or 
organization  making  and  servicing  the 
loan  which  is  guaranteed  under  the 
provisions  of  the  applicable  Subpart  7 
CFR  of  Part  1990.  The  Lender  is  also  the 
party  requesting  a  loan  guarantee. 

Conditions  of  Guarantee 

1.  Loan  Servicing. 

Lender  will  be  responsible  for 
servicing  the  entire  loan,  and  Lender 
will  remain  mortgagee  and/or  secured 
party  of  record  notwithstanding  the  fact 
that  another  party  may  hold  a  portion  of 
the  loan.  When  multiple  notes  are  used 
to  evidence  a  loan,  Lender  will  structure 
repayments  as  provided  in  the  loan 
agreement. 

2.  Priorities. 

The  entire  loan  will  be  secured  by  the 
same  security  with  equal  lien  priority  for 
the  guaranteed  and  unguaranteed 
portions  of  the  loan.  The  unguaranteed 
portion  of  the  loan  will  not  be  paid  first 
nor  given  any  preference  or  priority  over 
the  guaranteed  portion. 

3.  Full  Faith  and  Credit. 

The  Loan  Note  Guarantee  constitutes 
an  obligation  supported  by  the  full  faith 
and  credit  of  the  United  States  and  is 
incontestable  except  for  fraud  or 
misrepresentation  of  which  Lender  or 
any  Holder  has  actual  knowledge  at  the 
time  it  became  such  Lender  or  Holder  or 
which  Lender  or  any  Holder  participates 
in  or  condones.  In  addition,  the  Loan 
Note  Guarantee  will  be  unenforceable 
by  Lender  to  the  extent  any  loss  is 
occasioned  by  the  violation  of  usury 
laws,  use  of  loan  funds  for  imauthorized 
purposes,  negligent  servicing,  or  failure 
to  obtain  the  required  security 
regardless  of  the  time  at  which  FmHA 
acquires  knowledge  of  the  fdregoing.  As 
used  herein,  the  phrase  “use  of  loan 
funds  for  unauthorized  purposes”  refers 
to  the  situation  in  which  the  Lender  in 
fact  agrees  with  the  Borrower  that  loan 
funds  are  to  be  so  used  and  the  phrase 
“unauthorized  purpose”  means  any 
purpose  not  listed  by  the  Lender  in  the 
completed  application  as  approved  by 
FmHA. 

4.  Rights  and  Liabilities. 

The  guarantee  and  right  to  require 
purchase  will  be  directly  enforceable  by 
Holder  notwithstanding  any  fraud  or 
misrepresentation  by  Lender  or  any 
unenforceability  of  this  Loan  Note 
Guarantee  by  Lender.  Nothing  contained 
herein  will  constitute  any  waiver  by 
FmHA  of  any  rights  it  possesses  against 
the  Lender.  Lender  will  be  liable  for  and 
will  promptly  pay  to  FmHA  any 
payment  made  by  FmHA  to  Holder 


which  if  such  Lender  had  held  the 
guaranteed  portion  of  the  loan,  FmHA 
would  not  be  required  to  make. 

5.  Payments. 

Lender  will  receive  all  payments  of 
principal,  or  interest,  and  any  loan 
subsidy  on  account  of  the  entire  loan 
and  will  promptly  remit  to  Holder(s]  its 
pro  rata  share  thereof  determined 
according  to  its  respective  interest  in  the 
loan,  lese  only  Lender’s  servicing  fee. 

6.  Protective  Advances. 

Protective  advances  made  by  Lender 

pursuant  to  the  regulations  will  be 
guaranteed  against  a  percentage  of  loss 
to  the  same  extent  as  provided  in  this 
Loan  Note  Guarantee  notwithstanding 
the  guaranteed  portion  of  the  loan  is 
held  by  another. 

7.  Repurchase  by  Lender. 

The  Lender  has  the  option  to 

repurchase  the  unpaid  guaranteed 
portion  of  the  loan  from  the  Holder(s) 
within  30  days  of  written  demand  by  the 
Holder(s}  when:  (a)  the  borrower  is  in 
default  not  less  than  60  days  on 
principal  or  interest  due  on  the  loan  or 
(b)  the  Lender  has  failed  to  remit  to  the 
Holder(s]  its  pro  rata  share  of  any 
payment  made  by  the  borrower  or  any 
loan  subsidy  within  30  days  of  its 
receipt  thereof.  The  repurchase  by  the 
Lender  will  be  for  an  amount  equal  to 
the  unpaid  guaranteed  portion  of 
principal  and  accrued  interest  (including 
any  loan  subsidy)  less  the  Lender’s 
servicing  fee.  Holder(s]  will 
concurrently  send  a  copy  of  demand  to 
FmHA.  'The  Lender  will  accept  an 
assignment  without  recourse  fi-om  the 
Holder(s)  upon  repurchase.  The  Lender 
is  encouraged  to  repurchase  the  loan  to 
facilitate  the  accounting  for  funds, 
resolve  the  problem,  and  to  permit  the 
borrower  to  cure  the  default,  where 
reasonable.  The  Lender  will  notify  the 
Holder(s)  and  FmHA  of  its  decision. 

8.  FmHA  Purchase. 

If  Lender  does  not  repurchase  as 
provided  by  paragraph  7  hereof,  FmHA 
will  purchase  from  Holder  the  unpaid 
principal  balance  of  the  guaranteed 
portion  together  with  accrued  interest 
(including  any  loan  subsidy)  to  date  of 
repurchase,  less  Lender’s  servicing  fee, 
within  thirty  (30)  days  after  written 
demand  from  Holder.  Such  demand  will 
include  a  copy  of  the  written  demand 
made  upon  the  Lender.  The  Holder(s)  or 
its  duly  authorized  agent  will  also 
include  evidence  of  its  right  to  require 
payment  from  FmHA.  Such  evidence 
will  consist  of  either  the  original  of  the 
Loan  Note  Guarantee  properly  endorsed 
to  FmHA  or  the  original  of  the 
Assignment  Guarantee  Agreement 
properly  assigned  to  FmHA  without 
recourse  including  all  rights,  title,  and 
interest  in  the  loan.  FmHA  will  be 


subrogated  to  all  rights  of  Holderfs).  'The 
Holder(s)  will  include  in  its  demand  the 
amount  due  including  unpaid  principal, 
unpaid  interest  (including  any  loan 
subsidy)  to  dat^f  demand  and  interest 
(including  any  loan  subsidy) 
subsequently  accruing  from  date  of 
demand  to  proposed  payment  date. 
Unless  otherwise  agreed  to  by  FmHA, 
such  proposed  payment  will  not  be  later 
than  30  days  from  the  date  of  demand. 

The  FmHA  Coimty  Supervisor  will 
promptly  notify  the  Lender  of  his  receipt 
of  the  Holder(s)’s  demand  for  payment. 
The  Lender  will  promptly  provide  the 
FmHA  County  Supervisor  with  the 
information  necessary  for  FmHA’s 
determination  of  the  appropriate  amount 
due  the  Holder(s).  Any  discrepancy 
between  the  amount  claimed  by  the  " 
Holder(s)  and  the  information  submitted 
by  the  Lender  must  be  resolved  before 
payment  will  be  approved.  FmHA  will 
notify  both  parties  who  must  resolve  the 
conflict  before  payment  by  FmHA  will 
be  approved.  Such  a  conflict  will 
suspend  the  running  of  the  30  day 
payment  requirement.  Upon  receipt  of 
the  appropriate  information,  FmHA 
County  Supervisor  will  review  the 
demand  and  submit  it  to  the  State 
Director  for  verification.  After  reviewing 
the  demand  the  State  Director  will 
transmit  the  request  to  the  FmHA 
Finance  Office  for  issuance  of  the 
appropriate  check.  Upon  issuance,  the 
Finance  Office  will  notify  the  County 
Supervisor  and  State  Director  and  remit 
the  check(s)  to  the  Holder(s). 

9.  Lender’s  Obligations. 

Lender  consents  to  the  purchase  by 
FmHA  and  agrees  to  furnish  on  request 
by  FmHA  a  current  statement  certified 
by  an  appropriate  authorized  officer  of 
the  Lender  of  the  unpaid  principal  and 
interest  then  owed  by  Borrowers  on  the 
loan  and  the  amount  including  any  loan 
subsidy  then  owed  to  any  Holder(s). 
Lender  agrees  that  any  purchase  by 
FmHA  does  not  change,  alter  or  modify 
any  of  the  Lender’s  obligations  to  FmHA 
arising  from  said  loan  or  guarantee  nor 
does  it  waive  any  of  FmHA’s  rights 
against  Lender,  and  that  FmHA  will 
have  the  right  to  set-off  against  Lender 
all  rights  inuring  to  FmHA  as  the  Holder 
of  this  instrument  against  FmHA’s 
obligation  to  Lender  under  the  Loan 
Note  Guarantee. 

10.  Repurchase  by  Lender  for 
Servicing.  , 

If,  in  the  opinion  of  the  Lender, 
repurchase  of  the  guaranteed  portion  of 
the  loan  is  necessary  to  adequately 
service  the  loan,  the  Holder  will  sell  the 
portion  of  the  loan  to  the  Lender  for  an 
amount  equal  to  the  unpaid  principal 
and  interest  (including  any  loan 
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subsidy)  on  such  portion  less  Lender's 
servicing  fee. 

a.  The  Lender  will  not  repurchase 
from  the  Holder(s)  for  arbitrage 
purposes  or  other  purposes  to  further  its 
own  financial  gain. 

b.  Any  repurchase  will  only  be  made 
after  the  Lender  obtains  FmHA  written 
approval. 

c.  If  the  Lender  does  not  repurchase 
the  portion  from  the  Holderfs),  FmHA  at 
its  option  may  purchase  such 
guaranteed  portions  for  servicing 
purposes. 

11.  Custody  of  Unguaranteed  Portion. 

The  Lender  may  retain,  or  sell  the 

unguaranteed  portion  of  the  loan  only 
through  participation.  Participation,  as 
used  in  this  instrument,  means  the  sale 
of  an  interest  in  the  loan  wherein  the 
Lender  retains  the  note,  collateral 
securing  the  note,  and  all  responsibility 
for  loan  servicing  and  liquidation. 

12.  When  Guarantee  Terminates. 

This  Loan  Note  Guarantee  will 

terminate  automatically  (a)  upon  full 
payment  of  the  guaranteed  loan;  or  (b) 
upon  full  payment  of  any  loss  obligation 
hereunder,  or  (c)  upon  written  notice 
from  the  Lender  to  FmHA  that  the 
guarantee  will  terminate  30  days  after 
the  date  of  notice,  provided  the  Lender 
holds  all  of  the  guaranteed  portion  and 
the  Loan  Note  Guarantee(s)  are  returned 
to  be  cancelled  by  FmHA. 

13.  Settlement. 

The  amount  due  under  this  instrument 
will  be  determined  and  paid  as  provided 
in  the  applicable  Subpart  of  Part  1990  of 
Title  7  CFR  in  effect  on  the  date  of  this 
instrument.  Upon  payment  of  any 
estimated  or  final  loss  to  the  lender, 
FmHA  shall  be  subrogated  to  all  rights 
of  the  lender  against  the  borrower  and 
guarantors. 

14.  Loan  Subsidy. 

*ln  addition  to  ^e  interest  rate  of  the 
note  attached  hereto,  FmHA  will  pay  a 

loan  subsidy  of - percent  per 

year.  Payments  will  be  made  annually. 

15.  Notices. 

All  notices  and  actions  will  be 
initiated  through  the  FmHA  County 

Supervisor  for - (County) 

- (State)  with  mailing  address  at 

the  date  of  this  instrument: 


United  States  of  America 


Farmers  Home  Administration 
Date  - 


Assumption  Agreement  by - dated 

■■  —  19— 

Assumption  Agreement  by - dated 

- 19— 

*If  not  applicable  delete  paragraph  prior  to 
execution  of  this  instrument 


USDA-FmHA 
Form  FmHA  449-35 
(Rev.  lD-6-80) 

FORM  APPROVED  0MB  No.  40-R3873 

FmHA  Loan  Ident.  No.  - 

Position  5 

Lender’s  Agreement 

Type  of  Loan: - 

Applicable  7  C.F.R.  Part  1990  Subparts  A 
and  C 

- (Lender)  of 

- has  made  a 

loan(s)  to - 

(Borrower) - in  the 

principal  amount  of  $ 

- as  evidenced  by 

- note(s)  (include 

Bond  as  appropriate)  described  as 
follows: - 

The  United  States  of  America,  acting 
through  Farmers  Home  Administration 
(FmHA)  has  entered  into  a  “Loan  Note 
Guarantee”  (Form  FmHA  449-34)  or  has 
issued  a  “Conditional  Commitment  for 
Guarantee"  (Form  FmHA  449-14)  to 
enter  into  a  Loan  Note  Guarantee  with 
the  Lender  applicable  to  such  loan  to 
participate  in  a  percentage  of  any  loss 
on  the  loan  not  to  exceed 

- %  of  the  amount 

of  the  principal  advance  and  any 
interest  (including  any  loan  subsidy) 
thereon.  The  terms  of  the  Loan  Note 
Guarantee  are  controlling.  In  order  to 
facilitate  the  marketability  of  the 
guaranteed  portion  of  the  loan  and  as  a 
condition  for  obtaining  a  guarantee  of 
the  loan(s),  the  Lender  enters  into  this 
agreement. 

The  parties  agree: 

I.  The  maximum  loss  covered  under 
the  Loan  Note  Guarantee  will  not 

exceed - percent  of  the 

principal  and  accrued  interest  including 
any  loan  subsidy  on  the  above 
indebtedness. 

II.  Full  Faith  and  Credit 

The  Loan  Note  Guarantee  constitutes 
an  obligation  supported  by  the  full  faith 
and  credit  of  the  United  States  and  is 
incontestable  except  for  fraud  or 
misrepresentation  of  which  the  Lender 
has  actual  knowledge  at  the  time  it 
became  such  Lender  or  which  Lender 
participates  in  or  condones. 

The  Loan  Note  Guarantee  will  be 
unenforceable  by  the  Lender  to  the 
extent  any  loss  is  occasioned  by 
violation  of  usury  laws,  use  of  loan 
funds  for  unauthorized  purposes, 
negligent  servicing,  or  failure  to  obtain 
the  required  security  regardless  of  the 
time  at  which  FmHA  acquires 
knowledge  of  the  foregoing.  As  used 


herein,  the  phase  “use  of  loan  funds  for 
unauthorized  purposes"  refers  to  the 
situation  in  which  the  Lender  in  fact 
agrees  with  the  borrower  that  loan 
funds  are  to  be  so  used  and  the  phrase 
“unauthorized  purpose”  means  any 
purpose  not  listed  by  the  Lender  in  the 
completed  application  as  approved  by 
FmHA. 

III.  Lender’s  Sale  or  Assignment  of 
Guaranteed  Loan. 

A.  The  Lender  may  retain  all  of  the 
guaranteed  loan.  The  Lender  is  not 
permitted  to  sell  or  participate  any 
amount  of  the  guaranteed  or 
unguaranteed  portion(s)  of  the  loan(s)  to 
the  applicant  or  borrower  or  members  of 
their  immediate  families,  its  officers, 
directors,  stockholders,  other  owners,  or 
any  parent,  subsidiary  or  affiliate.  If  the 
Lender  desires  to  market  all  or  part  of 
the  guaranteed  portion  of  the  loan,  the 
Lender  may  proceed  under  the  following 
options: 

1.  Assignment 

Assign  all  or  part  of  the  guaranteed 
portion  of  the  loan  to  one  or  more 
Holders  by  using  Form  FmHA  449-36, 
“Assignment  Guarantee  Agreement." 
Holderfs),  upon  written  notice  to  Lender 
and  FmHA,  may  reassign  the  unpaid 
guaranteed  portion  of  the  loan  sold 
thereunder.  Upon  such  notification  the 
assignee  shall  succeed  to  all  rights  and 
obligations  of  the  Holder(s)  thereunder. 
If  this  option  is  selected,  the  Lender  may 
not  at  a  later  date  cause  to  be  issued 
miy  additional  notes. 

No  further  monies  or  other  benefits 
may  be  paid  out  under  this  program 
unless  this  agreement  is  completed  and 
filed  as  required  by  exising  law  and 
regulations  (7  CFR,  Part  1980-A). 

This  form  sets  forth  the  overall 
agreements  between  the  lender  and 
FmHA  concerning  the  guaranteed  loan. 

Number  of  copies  required:  Original 
and  1  copy. 

Time  required  to  complete:  1  Hour. 

2.  Multi-Note  System. 

When  this  option  is  selected  by  the 
Lender,  upon  disposition  the  Holder  will 
receive  one  of  the  Borrower's  executed 
notes  and  Form  FmHA  449-34,  “Loan 
Note  Guarantee”  attached  to  the 
Borrower’s  note.  However,  all  rights 
under  the  security  instruments 
(including  personal  and/or  corporate 
guarantees)  will  remain  with  the  Lender 
and  in  all  cases  inure  to  its  and  the 
Government's  benefit  notwithstanding 
any  contrary  provisions  of  state  law. 

a.  At  Loan  Closing; 

Provide  for  no  more  than  10  notes, 
unless  the  Borrower  and  FmHA  agree 
otherwise,  for  the  guaranteed  portion 
and  one  note  for  the  unguaranteed 
portion.  When  this  option  is  selected, 
FmHA  will  provide  the  Lender  with  a 
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Form  FmHA  449-34,  for  each  of  the 
notes. 

b.  After  Loan  Closing: 

(1)  Upon  written  approval  by  FmHA, 
the  Lender  may  cause  to  be  issued  a 
series  of  new  notes,  not  to  exceed  the 
total  provided  in  2a  above,  as 
replacement  for  previously  issued 
guaranteed  note(s}  provided; 

(a)  The  borrower  agrees  and  executes 
the  new  notes. 

(b)  The  interest  rate  does  not  exceed 
the  interest  rate  in  effect  when  the  loan 
was  closed. 

(c)  The  maturity  of  the  loan  is  not 
changed. 

(d)  FmHA  will  not  bear  any  expenses 
that  may  be  incurred  in  reference  to 
such  re-issue  of  notes. 

(e)  There  is  adequate  collateral 
securing  the  note(s). 

(f)  No  intervening  liens  have  arisen  or 
have  been  perfected  and  the  secured 
lien  priority  remains  the  same. 

(2)  FmHA  will  issue  the  appropriate 
Loan  Note  Guarantees  to  be  attached  to 
each  of  the  notes  then  extant  in 
exchange  for  the  original  Loan  Note 
Guarantee  which  will  be  cancelled  by 
FmHA. 

3.  Participations. 

a.  The  Lender  may  obtain 
participation  in  its  loan  under  its  normal 
operating  procedures.  Participation 
means  a  sale  of  an  interest  in  the  loan 
wherein  the  Lender  retains  the  note, 
collateral  securing  the  note,  and  all 
responsibility  for  loan  servicing  and 
liquidation. 

b.  The  Lender  is  required  to  hold  in  its 
own  portfolio  or  retain  a  minimum  of 
10%  for  Farmer  Program  loans  and  5% 
for  Business  and  Industry  Program  loans 
of  the  total  guaranteed  loan(s)  amount. 
The  amount  required  to  be  retained 
must  be  of  the  unguaranteed  portion  of 
the  loan  and  caimot  be  participated  to 
another.  The  Lender  may  sell  the 
remaining  amount  of  the  unguaranteed 
portion  of  the  loan,  except  for  Farmer 
Program  loans,  only  through 
participation.  However,  the  Lender  will 
always  retain  the  responsibility  for  loan 
servicing  and  liquidation. 

B.  When  a  guaranteed  portion  of  a 
loan  is  sold  by  the  Lender  to  a  Holder(s], 
the  Holder(s]  shall  thereupon  succeed  to 
all  rights  of  Lender  under  the  Loan  Note 
Guarantee  to  the  extent  of  the  portion  of 
the  loan  purchased.  Lender  will  remain 
bound  to  all  the  obligations  under  the 
Loan  Note  Guarantee,  and  this 
agreement,  and  the  FmHA  program 
regulations  found  in  the  applicable 
Subpart  of  Title  7  CFR  Part  1990,  and  to 
future  FmHA  program  regulations  not 
inconsistent  with  the  express  provisions 
hereof. 


C.  The  Holder(s)  upon  written  notice 
to  the  Lender  may  resell  the  unpaid 
guaranteed  portion  of  the  loan  sold 
under  provision  III  A. 

IV.  The  Lender  agrees  loan  funds  will 
be  used  for  the  purposes  authorized  in 
the  applicable  Subpart  of  Title  7  CFR 
Part  1990  and  in  accordance  with  the 
terms  of  Form  FmHA  449-14. 

V.  The  Lender  certifies  that  it  is  a 
citizen  of  the  United  States  of  America, 
or,  if  an  organization,  that  the  ownership 
of  at  least  51  percent  of  any  outstanding 
interests  of  the  Lender  is  owned  by 
citizens  of  the  United  States.  Further, 
such  Lender  certifies  that  any 
guarantees  received  shall  be  only  on 
loans  made  by  it,  operating  for  itself  and 
not  on  behalf  of  foreign  citizens  or 
organizations. 

VI.  The  Lender  certifies  that  none  of 
its  officers  or  directors,  stockholders  or 
other  owners  has  a  substantial  financial 
interest  in  the  borrower.  The  Lender 
certifies  that  neither  the  borrower  nor  its 
officers  or  directors,  stockholders  or 
other  owners  has  a  substantial  financial 
interest  in  the  Lender. 

VII.  The  Lender  certifies  that  it  has  no 
knowledge  of  any  material  adverse 
change,  financial  or  otherwise,  in  the 
Borrower,  his  business,  or  any  parent, 
subsidiaries,  or  affiliates  since  it 
requested  a  Loan  Note  Guarantee. 

VIII.  Lender  certifies  that  a  loan 
agreement  and/or  loan  instruments 
concurred  in  by  FmHA  has  been  or  will 
be  signed  with  the  Borrower. 

IX.  Lender  certifies  it  has  paid  the 
required  guarantee  fee. 

X.  Servicing. 

A.  The  Lender  will  service  the  entire 
loan  and  will  remain  mortgagee  and/or 
secrured  party  of  record,  notwithstanding 
the  fact  that  another  may  hold  a  portion 
of  the  loan.  The  entire  loan  v/ill  be 
secured  by  the  same  security  with  equal 
lien  priority  for  the  guaranteed  and 
unguaranteed  portions  of  the  loan. 
Lender  may  charge  Holder  a  servicing 
fee.  The  imguaranteed  portion  of  a  loan 
will  not  be  paid  first  nor  given  any 
preference  or  priority  over  the 
guaranteed  portion  of  the  loan. 

B.  Disposition  of  the  guaranteed 
portion  of  a  loan  may  be  made  prior  to 
full  disbursement,  completion  of 
construction  and  acquisitions  only  with 
the  prior  written  approval  of  FmHA. 
Subsequent  to  full  disbursement, 
completion  of  construction,  and 
acquisition,  the  guaranteed  portion  of 
the  loan  may  be  disposed  of  as  provided 
herein. 

It  is  the  Lender's  responsibility  to  see 
that  all  construction  is  properly  planned 
before  any  work  proceeds;  that  any 
required  permits,  licenses  or 
authorizations  are  obtained  from  the 


appropriate  regulatory  agencies;  that  the 
borrower  has  obtained  contracts 
through  acceptable  procurement 
procedures;  that  periodic  inspections 
during  construction  are  made  and  that 
FmHA’s  concurrence  on  the  overall 
development  schedule  is  obtained. 

C.  Lender’s  servicing  responsibilities 
include,  but  are  not  limited  to: 

1.  Obtaining  compliance  with  the 
covenants  and  provisions  in  the  note, 
loan  agreement,  security  instruments, 
and  any  supplemental  agreements.  None 
of  the  aforesaid  instruments  will  be 
altered  without  FmHA’s  prior  written 
concurrence. 

2.  Receiving  all  payments  on  principal 
and  interest  (including  any  loan 
subsidy)  on  the  loan  as  they  fall  due  and 
promptly  remitting  and  accounting  to 
any  Holder(s)  for  their  pro  rata  share 
thereof  determined  according  to  their 
respective  interests  in  the  loan,  less  only 
Lender’s  servicing  fee.  The  loan  may  be 
reamortized  or  renewed  only  with 
agreement  of  the  Lender  and  Holder(s) 
of  the  guaranteed  portion  of  the  loan 
and  only  with  FmHA  concurrence. 

3.  Inspecting  the  collateral  as  often  as 
necessary  to  properly  service  the  loan. 

4.  Assuring  that  adequate  insurance  is 
maintained.  This  includes  hazard 
insurance  obtained  and  maintained  with 
a  loss  payable  clause  in  favor  of  the 
Lender  as  the  mortgagee  or  secured 
party. 

5.  Assuring  that:  taxes  ,  assessment  or 
ground  rents  against  or  affecting 
collateral  cu-e  paid;  the  loan  and 
collateral  are  protected  in  foreclosure, 
bankruptcy,  receivership,  insolvency, 
condemnation,  or  other  litigation; 
insurance  loss  payments,  condemnation  > 
awards,  or  similar  proceeds  are  applied 
on  debts  in  accordance  with  lien 
priorities  on  which  the  guarantee  was 
based,  or  to  rebuilding  or  otherwise 
acquiring  needed  replacement  collateral 
with  the  written  approval  of  FmHA; 
proceeds  from  the  sale  or  other 
disposition  of  collateral  are  applied  in 
accordance  with  the  lien  priorities  on 
which  the  guarantee  is  based,  except 
that  proceeds  from  the  disposition  of 
collateral,  such  as  machinery, 
equipment,  furniture  or  fixtures,  may  be 
used  to  acquire  property  of  similar 

nature  in  value  up  to  $ - without 

written  concurrence  of  FmHA;  the 
Borrower  complies  with  all  laws  and 
ordinances  applicable  to  the  loan,  the 
collateral  and  or  operation  of  the  farm, 
business  or  industry. 

6.  Assuring  that  if  personal  or 
corporate  guarantees  are  part  of  the 
collateral,  current  financial  statements 
from  such  loan  guarantors  will  be 
obtained  and  copies  provided  to  FmHA 
at  such  time  and  frequency  as  required 
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by  the  loan  agreement  or  Conditional 
Commitment  for  Guarantee.  In  the  case 
of  guarantees  secured  by  collateral, 
assuring  the  security  is  properly 
maintained. 

7.  Obtaining  the  lien  coverage  and  lien 
priorities  specified  by  the  Lender  and 
agreed  to  by  FmHA,  properly  recording 
or  filing  lien  or  notice  instruments  to 
obtain  or  maintain  such  lien  priorities 
during  the  existence  of  the  guarantee  by 
FmHA. 

8.  Assuring  that  the  borrower  obtains 
title  marketable  in  fact  to  the  colleteral. 

9.  Assuring  that  the  Borrower  (any 
party  liable)  is  not  released  from 
liability  for  all  or  any  part  of  the  loan, 
except  in  accordance  with  FmHA 
regulations, 

10.  Providing  FmHA  Finance  Office 
with  loan  status  reports  seminannually 
as  of  June  30  and  December  31  on  Form 
FmHA  1980-41,  "Guaranteed  Loan 
Status  Report.” 

11.  Obtaining  from  the  borrower 
periodic  financial  statements  under  the 
following  schedule: 

Lender  is  responsible  for  analyzing 
the  financial  statements,  taking  any 
servicing  actions  needed,  and  providing 
copies  of  statements  and  record  of 
actions  to  the  County  Supervisor. 

XI.  Defaults  by  Borrower. 

A.  The  Lender  will  notify  FmHA  when 
a  Borrower  is  thirty  (30)  days  past  due 
on  a  repayment  and  is  unlikely  to  bring 
its  account  current  within  sixty  (60) 
days,  or  if  the  Borrower  has  not  met  its 
responsibilities  of  providing  the  required 
financial  statments  to  the  Lender  or  is 
otherwise  in  default.  The  Lender  will 
notify  FmHA  of  the  status  of  a 
Borrower’s  default  on  Form  FmHA  1980- 
44,  “Guaranteed  Loan  Borrower  Default 
Status.”  A  meeting  will  be  arranged  by 
the  Lender  with  the  Borrower  and 
FmHA  to  resolve  the  problem.  Actions 
taken  by  the  Lender  with  concurrence  of 
FmHA  may  include  but  are  not  limited 
to  the  following  or  any  combination 
thereof: 

1.  Deferment  of  principal  payments 
(subject  to  rights  of  any  Holder(s)). 

2.  An  additional  temporary  loan  by 
the  Lender  to  bring  the  account  current. 

3.  Reamortization  of  or  rescheduling 
the  payments  on  the  loan  (subject  to 
rights  of  any  Holder(s)). 

4.  Transfer  and  assumption  of  the  loan 
in  accordance  with  the  applicable 
Subpart  of  Title  7  CFR  Part  1990. 

5.  Reorganization. 

6.  Liquidation. 

B.  The  Lender  will  negotiate  in  good 
faith  in  an  attempt  to  resolve  any 
problem  and  to  permit  the  Borrower  to 
cure  a  default,  where  reasonable. 

C.  The  Lender  has  the  option  to 
repurchase  the  unpaid  guaranteed 


portion  of  the  loan  from  the  Holder(s) 
within  30  days  of  written  demand  by  the 
Holder(s)  when:  (a)  the  borrower  is  in 
default  not  less  than  60  days  in  payment 
of  principal  or  interest  due  on  the  loan 
or  (b)  the  Lender  has  failed  to  remit  to 
the  Holder(s)  its  pro  rata  share  of  any 
payment  made  by  the  borrower  or  any 
loan  subsidy  within  30  days  of  its 
receipt  thereof.  The  repurchase  by  the 
Lender  will  be  for  an  amount  equal  to 
the  unpaid  guaranteed  portion  of 
principal  and  accrued  interest  less  the 
Lender’s  servicing  fee.  Holder(s)  will 
concurrently  send  a  copy  of  demand  to 
FmHA.  The  Lender  will  accept  an 
assignment  without  recourse  from  the 
Holder(s)  upon  repurchase.  The  Lender 
is  encouraged  to  repurchase  the  loan  to 
facilitate  the  accounting  for  funds, 
resolve  the  problem,  and  to  permit  the 
borrower  to  cure  the  default,  where 
reasonable.  The  Lender  will  notify  the 
Holder(s)  and  FmHA  of  its  decision. 

D.  If  Lender  does  not  repurchase  as 
provided  by  paragraph  C,  FmHA  will 
purchase  from  Holder(s)  the  unpaid 
principal  balance  of  the  guaranteed 
portion  herein  together  with  accrued 
interest  (including  any  loan  subsidy)  to 
date  of  repurchase,  within  30  days  after 
written  demand  to  FmHA  from  the 
Holder(s).  Such  demand  will  include  a 
copy  of  the  written  demand  made  upon 
the  Lender. 

The  Holderfs)  or  its  duly  authorized 
agent  will  also  include  evidence  of  its 
right  to  require  payment  from  FmHA. 
Such  evidence  will  consist  of  either  the 
original  of  the  Loan  Note  Guarantee 
properly  endorsed  to  FmHA  or  the 
original  of  the  Assignment  Guarantee 
Agreement  properly  assigned  to  FmHA 
without  recourse  including  all  rights, 
title,  and  interest  in  the  loan.  FmHA  will 
be  subrogated  to  all  rights  of  Holder(s). 
The  Holder(s)  will  include  in  its  demand 
the  amount  due  including  unpaid 
principal,  unpaid  interest  (including  any 
loan  subsidy  to  date  of  demand)  and 
interest  subsequently  accruing  &om  date 
of  demand  to  proposed  payment  date. 
Unless  otherwise  agreed  to  by  FmHA, 
such  proposed  payment  will  not  be  later 
than  30  days  from  the  date  of  demand. 

The  FmHA  County  Supervisor  will 
promptly  notify  the  Lender  of  his  receipt 
of  the  Holder(s)’s  demand  for  payment. 
The  Lender  will  promptly  provide  the 
FmHA  County  Supervisor  with  the 
information  necessary  for  FmHA’s 
determination  of  the  appropriate  amount 
due  the  Holder(s).  Any  discrepancy 
between  the  amount  claimed  by  the 
Holder(s)  and  the  information  submitted 
by  the  Lender  must  be  resolved  before 
payment  will  be  approved.  FmHA  will 
notify  both  parties  who  must  resolve  the 


conflict  before  payment  by  FmHA  will 
be  approved.  Such  a  conflict  will 
suspend  the  nmning  of  the  30  day 
payment  requirement.  Upon  receipt  of 
the  appropriate  information,  the  F^nHA 
County  Supervisor  will  review  the 
demand  and  submit  it  to  the  State 
Director  for  verification.  After  reviewing 
the  demand,  the  State  Director  will 
transmit  the  request  To  the  FmHA 
Finance  Office  for  issuance  of  the 
appropriate  check.  Upon  issuance,  the 
Finance  Office  will  notify  the  County 
Supervisor  and  State  Director  and  remit 
the  check(s)  to  the  Holder(s). 

E.  Lender  consents  to  the  purchase  by 
FmHA  and  agrees  to  furnish  on  request 
by  FmHA  a  current  statement  certified 
by  an  appropriate  authorized  officer  of 
the  Lender  of  the  unpaid  principal  and 
interest  then  owed  by  the  Borrower  on 
the  loan  and  the  amount  due  the 
Holder(s).  Lender  agrees  that  any 
purchase  by  FmHA  does  not  change, 
alter  or  modify  any  of  the  Lender’s 
obligations  to  FmHA  arising  from  said 
loan  or  guarantee,  nor  does  such 
purchase  waive  any  of  FraHA’s  rights 
against  Lender,  and  FmHA  will  have  the 
right  to  set-off  against  Lender  all  rights 
inuring  to  FmHA  from  the  Holder 
against  FmHA’s  obligation  to  Lender 
under  the  Loan  Note  Guarantee.  To  the 
extent  FmHA  holds  a  portion  of  a  loan, 
loan  subsidy  will  not  be  paid  the  lender. 

F.  If  the  Lender  was  charging  the 
Holder(8)  a  service  fee,  the  Lender 
agrees  that  the  service  fee  will  terminate 
upon  the  date  of  the  Holder(s)  demand 
for  purchase  to  FmHA. 

G.  Lender  may  also  repurchase  the 
guaranteed  portion  of  the  loan 
consistent  with  paragraph  10  of  the  Loan 
Note  Guarantee. 

XII.  Liquidation.  If  the  Lender 
concludes  that  liquidation  of  a 
guaranteed  loan  account  is  necessary 
because  of  one  or  more  defaults  or  third 
party  actions  that  the  Borrower  cannot 
or  will  not  cure  or  eliminate  within  a 
reasonable  period  of  time,  a  meeting 
will  be  arranged  by  the  Lender  with 
FmHA.  When  FmHA  concurs  with  the 
Lender’s  conclusion  or  at  any  time 
concludes  independently  that 
liquidation  is  necessary,  it  will  notify 
the  Lender  and  the  matter  will  be 
handled  as  follows: 

The  Lender  will  liquidate  the  loan 
unless  FmHA,  at  its  option,  decides  to 
carry  out  liquidation. 

When  the  decision  to  liquidate  Is 
made,  the  Lender  may  proceed  to 
purchase  firom  Holder(s)  the  guaranteed 
portion  of  the  loan.  The  Holder(s)  will 
b4  paid  according  to  the  provisions  in 
the  Loan  Note  Guarantee  or  the 
Assignment  Guarantee  Agreement. 


Federal  Register  /  Vol.  45,  No.  212  /  Thursday,  October  30,  1980  /  Rules  and  Regulations  72067 


If  the  Lender  does  not  piurchase  the 
guaranteed  portion  of  the  loan,  FmHA 
will  be  notihed  immediately  in  writing. 
FmHA  will  then  purchase  the 
guaranteed  portion  of  the  loan  from  the 
Holder(s).  If  FmHA  holds  any  of  the 
guaranteed  portion,  FmHA  will  be  paid 
Hrst  its  pro  rata  share  of  the  proceeds 
from  liquidation  of  the  collateral. 

A.  Lender's  proposed  method  of 
liquidation.  Within  30  days  after  the 
decision  to  liquidate  is  made,  the  Lender 
will  advise  FmHA  of  its  proposed 
method  of  liquidation  and  will  provide 
FmHA  with; 

1.  Such  proof  as  FmHA  requires  to 
establish  the  Lender's  ownership  of  the 
guaranteed  loan  promissory  note(s)  and 
related  security  instruments. 

2.  Information  lists  concerning  the 
Borrower's  assets  including  real  and 
personal  property,  fixtures,  claims, 
contracts,  inventory  (including 
perishables],  accounts  receivable, 
personal  and  corporate  guarantees,  and 
other  existing  and  contingent  assets, 
advice  as  to  whether  or  not  each  item  is 
serving  as  collateral  for  the  guaranteed 
loan. 

3.  A  proposed  method  of  making  the 
maximum  collection  possible  on  the 
indebtedness. 

4.  If  the  outstanding  principal  B&I  loan 
balance  including  accrued  interest  is 
less  than  $200,000,  the  Lender  will 
obtain  an  estimate  of  the  maricet  and 
potential  liquidated  value  of  the 
collateral.  On  B&l  loan  balances  in 
excess  of  $200,000,  and  all  other  loans, 
the  Lender  will  obtain  an  independent 
appraisal  report  on  all  collateral 
securing  the  loan,  which  will  reflect  the 
current  market  value  and  potential 
liquidation  value.  The  appraisal  report  is 
for  the  purpose  of  permitting  the  lender 
and  FmHA  to  determine  the  appropriate 
liquidation  actions.  Any  independent 
appraiser's  fee  will  be  shared  equally  by 
FmHA  and  the  Lender. 

B.  FmHA 's  response  to  Lender’s 
liquidation  proposal.  FmHA  will  inform 
the  Lender  whether  it  concurs  in  the 
Lender's  proposed  method  of  liquidation 
within  30  days  after  receipt  of  such 
notification  from  the  Lender.  If  FmHA 
needs  additional  time  to  respond  to  the 
liquidation  plan,  it  will  advise  the 
Lender  of  a  definite  time  for  such 
response.  Should  FmHA  and  the  Lender 
not  agree  on  the  Lender's  liquidation 
proposal,  FmHA  will  proceed  with  the 
liquidation  as  follows: 

1.  The  Lender  will  transfer  to  FmHA 
all  its  rights  and  interests  necessary  to 
allow  FmHA  to  liquidate  the  loan.  In 
this  event,  the  Lender  will  not  be  paid 
for  any  loss  until  after  the  collateral  is 
liquidated  and  the  final  loss  is 
determined  by  FmHA. 


2.  FmHA  will  attempt  to  obtain  the 
maximum  amount  of  proceeds  from 
liquidation. 

3.  Options  available  to  FmHA  include 
any  one  or  combination  of  the  usual 
commercial  methods  of  liquidation. 

C.  Acceleration.  The  Lender  or  FmHA, 
if  it  liquidates,  will  proceed  as 
expeditiously  as  possible  when 
acceleration  of  the  indebtedness  is 
necessary  including  giving  any  notices 
and  taking  any  other  legal  actions 
required  by  the  security  instruments.  A 
copy  of  the  acceleration  notice  or  other 
acceleration  document  will  be  sent  to 
FmHA  or  the  Lender,  as  the  case  may 
be. 

D.  Liquidation;  Accounting  and 
Reports.  When  the  Lender  conducts  the 
liquidation,  it  will  account  for  funds 
during  the  period  of  liquidation  and  will 
provide  FmHA  with  periodic  reports  on 
the  progress  of  liquidation,  disposition 
of  collateral,  resulting  costs,  and 
additional  procedures  necessary  for 
successful  completion  of  liquidation. 

The  Lender  will  transmit  to  FmHA  any 
payments  received  from  the  Borrower 
and/or  pro-rata  share  of  liquidation  or 
other  proceeds,  etc.  when  FmHA  is  the 
holder  of  a  portion  of  the  guaranteed 
loan  using  Form  FmHA  1980-43, 
"Lender's  Guaranteed  Loan  Pa3anent  to 
FmHA."  When  FmHA  liquidates,  the 
Lender  will  be  provided  with  similar 
reports  on  request. 

E.  Determination  of  Loss  and 
Payment.  In  all  liquidation  cases,  a  final 
settlement  will  be  made  with  the  Lender 
after  the  collateral  is  liquidated.  FmHA 
will  have  the  right  to  recover  losses  paid 
under  the  guarantee  from  any  party 
liable. 

1.  Form  FmHA  449-30  Loan  Note 
Guarantee  “Report  of  Loss,"  will  be 
used  for  calculations  of  all  estimated 
and  frnal  loss  determinations., 

2.  When  the  Lender  is  conducting  the 
liquidation,  and  owns  any  of  the 
guaranteed  portion  of  the  loan,  he  may 
request  a  tentative  loss  estimate  by 
submitting  to  FmHA  an  estimate  of  the 
loss  that  will  occur  in  connection  with 
liquidation  of  the  loan.  Such  estimate 
will  be  prepared  on  Form  FmHA  449-30, 
using  the  basic  formula  as  provided  on 
the  report  except  that  the  appraisal 
value  will  be  used  in  lieu  of  the  amount 
received  from  the  sale  of  collateral. 

After  the  Report  of  Loss  estimate  has 
been  approved  by  FmHA,  and  within  30 
days,  thereafter,  FmHA  will  send  the 
original  Report  of  Loss  estimate  to 
FmHA  Finance  Office  for  issuance  of  a 
Treasury  check  in  payment  of  the 
estimated  amount  due  the  Lender. 

After  liquidation  has  been  completed, 
a  final  loss  report  will  be  submitted  on 


Form  FmHA  449-30  by  the  Lender  to 
FmHA. 

3.  After  the  Lender  has  completed 
liquidation,  FmHA  upon  receipt  of  the 
frnal  accounting  and  report  of  loss,  may 
audit  and  will  determine  the  actual  loss. 
If  FmHA  has  any  questions  regarding 
the  amounts  set  forth  in  the  final  Report 
of  Loss,  it  will  investigate  the  matter. 

The  Lender  will  make  its  records 
available  to  and  otherwise  assist  FmHA 
in  making  the  investigation.  If  FmHA 
finds  any  discrepancies,  it  will  contact 
the  Lender  and  arrange  for  the 
necessary  corrections  to  be  made  as 
soon  as  possible.  When  FmHA  finds  the 
final  Report  of  Loss  to  be  proper  in  all 
respects,  it  will  be  tentatively  approved 
in  the  space  provided  on  the  form  for 
that  purpose. 

4.  When  the  Lender  has  conducted 
liquidation  and  after  the  frnal  Report  of 
Loss  has  been  tentatively  approved: 

a.  If  the  loss  is  greater  than  the 
estimated  loss  payment,  FmHA  will 
send  the  original  of  the  frnal  Report  of 
Loss  to  the  Finance  Office  for  issuance 
of  a  Treasury  chieck  in  payment  of  the 
additional  amount  owned  by  FmHA  to 
the  Lender. 

b.  If  the  loss  is  less  than  the  estimated 
loss,  the  Lender  will  reimbuse  FmHA  for 
the  overpayment  plus  interest  at  the 
note  rate  from  date  of  payment. 

5.  If  FmHA  has  conducted  liquidation, 
it  will  provide  an  accounting  and  Report 
of  Loss  to  the  Lender  and  will  pay  the 
Lender  in  accordance  with  the  Loan 
Note  Guarantee. 

6.  In  those  instances  where  the  Lender 
has  made  authorized  protective 
advances,  it  may  claim  recovery  for  the 
guaranteed  portion  of  any  loss  of  monies 
advcinced  as  protective  advances  and 
interest  resulting  from  such  protective 
advances  as  provided  above,  and  such 
payment  will  be  made  by  FmHA  when 
the  frnal  Report  of  Loss  is  approved. 

F.  Maximum  amount  of  interest  loss 
payment.  Notwithstanding  any  other 
provisions  of  this  agreement,  the  amount 
payable  by  FmHA  to  the  Lender  cannot 
exceed  the  limits  set  forth  in  the  Loan 
Note  Guarantee.  If  FmHA  conducts  the 
liquidation,  loss  occasioned  by  accruing 
interest  (including  any  loan  subsidy) 
will  be  covered  by  the  guarantee  only  to 
the  date  FmHA  accepts  this 
responsibility.  Loss  occasioned  by 
accruing  interest  (including  any  loan 
subsidy)  will  be  covered  to  the  extent  of 
the  guarantee  to  the  date  of  frnal 
settlement  when  the  liquidation  is 
conducted  by  the  Lender  provided  it 
proceeds  expeditiously  with  the 
liquidation  plan  approved  by  FmHA. 

The  balance  of  accrued  interest 
(including  any  loan  subsidy)  payable  to 
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the  Lender,  if  any,  will  be  calculated  on 
the  final  Report  of  Loss  form. 

G.  Application  of  FmHA  loss 
payment.  The  total  amount  of  the  loss 
payment  remitted  by  FmHA  will  be 
applied  by  the  Lender  on  the  guaranteed 
loan  debt.  At  time  of  final  loss 
settlement  the  Lender  will  notify  the 
Borrower  that  the  loss  payment  has 
been  so  applied. 

H.  Income  from  collateral.  Any  net 
rental  or  other  income  that  has  been 
received  by  the  Lender  from  the 
collateral  will  be  applied  on  the 
guaranteed  loan  debt. 

I.  Liquidation  costs.  Certain 
liquidation  costs  will  be  allowed  during 
the  liquidation  process.  Such  costs  will 
be  deducted  from  gross  proceeds  from 
the  disposition  of  collateral.  The  amount 
allowed  will  be  the  amount  agreed  upon 
by  FmHA  and  the  Lender  as  being 
reasonable  under  the  circumstances  and 
should  be  determined  prior  to 
liquidation. 

J.  Foreclosure.  The  parties  owning  the 
guaranteed  portion  and  unguaranteed 
portions  of  the  loan  will  join  to  institute 
foreclosure  action  or,  in  lieu  of 
foreclosure,  to  take  a  deed  of 
conveyance  to  such  parties.  When  the 
conveyance  is  received  and  liquidated, 
net  proceeds  will  be  applied  to  the 
guaranteed  loan  debt. 

K.  Payment.  Such  loss  will  be  paid  by 
FmHA  within  60  days  after  the  Lender 
has  submitted  the  fmal  Report  of  Loss 
form. 

XIII.  Protective  advances.  Protective 
advances  must  constitute  an 
indebtedness  of  the  borrower  to  the 
Lender  and  be  secured  by  the  security 
instrument(s].  FmHA  written 
authorization  is  required  on  all 
protective  advances  in  excess  of  $500. 
Protective  advances  include,  but  are  not 
limited  to,  advances  made  for  taxes, 
annual  assessments,  ground  rent,  hazard 
of  flood  insurance  premiums  effecting 
the  collateral,  and  other  expenses 
necessary  to  preserve  or  protect  the 
security. 

XIV.  Additional  Loans  or  Advances. 
The  Lender  will  not  make  additional 
expenditures  or  new  loans  without  first 
obtaining  the  written  approval  of  FmHA 
even  though  such  expenditures  or  loans 
will  not  be  guaranteed. 

XV.  Future  Recovery.  After  a  loan  has 
been  liquidated  and  a  final  loss  has 
been  paid  by  FmHA,  any  future  funds 
which  may  be  recovered  by  the  lender, 
will  be  pro-rated  between  FmHA  and 
the  Lender.  FmHA  will  be  paid  such 
amount  recovered  in  proportion  to  the 
percentage  it  guaranteed  for  the  loan 
and  the  lender  will  retain  such  amounts 
in  proportion  to  the  percentage  of  the 
unguaranteed  portion  of  the  loan. 


XVI.  Transfer  and  Assumption  Cases. 
Refer  to  the  applicable  Subpart  of  Title  7 
of  CFR  Part  1990. 

XVII.  Other  Requirements.  This 
agreement  is  subject  to  all  the 
requirements  of  the  applicable  Subpart 
of  Title  7  CFR  Part  1990,  and  any  future 
amendments  of  these  regulations  not 
inconsistent  with  this  agreement. 
Interested  parties  may  agree  to  abide  by 
future  FmHA  regulations  not 
inconsistent  with  this  agreement. 

XVIII.  Execution  of  Agreements.  If 
this  agreement  is  executed  prior  to  the 
execution  of  the  Loan  Note  Guarantee, 
this  agreement  does  not  impose  any 
obligation  upon  FmHA  with  respect  to 
execution  of  such  contract.  FmHA  in  no 
way  warrants  that  such  a  contract  has 
been  or  will  be  executed. 

XIX.  Notices.  All  notices  and  actions 
will  be  initiated  through  the  FmHA 
County  Supervisor  for 

- (County) 

- (state)  with 

mailing  address  at  the  date  of  this 
instrument: - - - 

Dated  this - day 

of - 19 - . 

Lender. 

Attest:  - 

By  - 

Title  - 

UNITED  STATES  OF  AMERICA 
Farmers  Home  Administration 


USDA-FmHA 
Form  FmHA  449-36 
(Rev.  11-23-76) 


Position  5 

Assignment  Guarantee  Agreement 

Type  of  Loan;  - 

Applicable  7  CFR  Part  1990  Subparts  A  and  C 

FmHA  Loan  Identification  Number - 

- of 

- (Lender)  has 

made  a  loan  to - in 

the  principal  amount  of  $ 

- as  evidenced  by  a 

note(s)  dated - .  The 

United  States  of  America,  acting  through 
Farmers  Home  Administration  (FmHA) 
entered  into  a  Loan  Note  Guarantee 
(Form  FmHA  449-34)  with  the  Lender 
applicable  to  such  loan  to  guarantee  the 
loan  not  to  exceed 

- %  of  the  amount  of 

the  principal  advanced  and  any  interest 
(including  any  loan  subsidy)  due  thereon 
as  provided  therein. 

- of 

- (Holder)  desires 

to  purchase  from  Lender 

- %  of  the 

guaranteed  portion  of  such  loan.  Copies 
of  Borrower’s  note(s)  and  the  Loan  Note 
Guarantee  are  attached  hereto  as  a  part 
hereof. 


Now,  therefore,  the  parties  agree: 

1.  The  principal  amount  of  the  loan 
now  outstanding  is 

$ - .  Lender  hereby 

assigns  to  Holder - 

%  of  the  guaranteed  portion  of  the  loan 

representing  $ - of 

such  loan  now  outstanding  in 
accordance  with  all  of  the  terms  and 
conditions  hereinafter  set  forth.  The 
Lender  and  FmHA  certify  to  the  Holder 
that  the  Lender  has  paid  and  FmHA  has 
received  the  Guarantee  Fee  in  exchange 
for  the  issuance  of  the  Loan  Note  . 
Guarantee. 

2.  Loan  Servicing. 

The  Lender  will  be  responsible  for 
servicing  the  entire  loan  and  will  remain 
mortgagee  and/or  secured  party  of 
record.  The  entire  loan  will  be  secured 
by  the  same  security  with  equal  lien 
priority  for  the  guaranteed  and 
unguaranteed  portions  of  the  loan. 

■The  Lender  will  receive  all  payments 
op  account  of  principal  of,  or  interest 
(including  any  loan  subsidy)  on,  the 
entire  loan  and  shall  promptly  remit  to 
the  Holder  its  pro  rata  share  thereof 
determined  according  to  their  respective 
interests  in  the  loan,  less  only  Lender's 
servicing  fee. 

3.  Servicing  Fee. 

Holder  agrees  that  Lender  will  retain 

a  servicing  fee  of - 

percent  per  annum  of  the  unpaid 
balance  of  the  guaranteed  portion  of  the 
loan  assigned  hereunder.  - 

4.  Purchase  by  Holder. 

The  guaranteed  portion  purchased  by 
the  Holder  will  always  be  a  portion  of 
the  loan  which  is  guaranteed.  The 
Holder  will  hereby  succeed  to  all  rights 
of  the  Lender  under  the  Loan  Note 
Guarantee  to  the  extent  of  the  assigned 
portion  of  the  loan.  The  Lender, 
however,  will  remain  bound  by  aH  the 
obligations  under  the  Loan  Note 
Guarantee  and  the  program  regulations 
found  in  the  applicable  Subpart  of  7 
C.F.R.  Part  1980  now  in  effect  and  future 
FmHA  program  regulations  not 
inconsistent  with  the  provisions  hereof. 

5.  Full  Faith  and  Credit. 

The  Loan  Note  Guarantee  constitutes 
an  obligation  supported  by  the  full  faith 
and  credit  of  the  United  States  and  is 
incontestable  except  for  fraud  or 
misrepresentation  of  which  the  Holder 
has  actual  knowledge  at  the  time  of  this 
assignment,  or  which  it  participates  in 
or  condones. 

6.  Rights  and  Liabilities. 

The  guarantee  and  right  to  require 
purchase  will  be  directly  enforceable  by 
Holder  notwithstanding  any  fraud  or 
misrepresentations  by  Lender  or  any 
unenforceability  of  the  Loan  Note 
Guarantee  by  Lender.  Nothing  contained 
herein  shall  constitute  any  waiver  by 


FmHA  of  any  rights  it  possesses  against 
the  Lender,  and  the  Lender  agrees  that 
Lender  will  be  liable  and  will  promptly 
reimburse  FmHA  for  any  payment  made 
by  FmHA  to  Holder  which,  ^  such 
Lender  had  held  the  guaranteed  portion 
of  the  loan,  FmHA  would  not  be 
required  to  make. 

7.  Repurchase  by  the  Lender 
(Defaults). 

llie  Lender  has  the  option  to 
repurchase  the  unpaid  guaranteed 
portion  of  the  loan  &om  the  Holder(s) 
within  30  days  of  written  demand  by  the 
Holder(s)  when:  (a)  the  borrower  is  in 
default  not  less  than  60  days  on 
principal  or  interest  due  on  the  loan  or 
(b)  the  Lender  has  failed  to  remit  to  the 
Holder(s]  its  pro  rata  share  of  any 
payment  made  by  the  borrower  or  any 
loan  subsidy  within  30  days  of  its 
receipt  thereof.  The  repurchase  by  the 
Lender  will  be  for  an  Eunount  equal  to 
the  unpaid  guaranteed  portion  of 
principal  and  accrued  interest  (including 
any  loan  subsidy),  less  the  Lender’s 
servicing  fee.  Holder(s]  will 
concurrently  send  a  copy  of  demand  to 
FmHA.  The  Lender  will  accept  an 
assignment  without  recourse  from  the 
Holder(s)  upon  repmchase.  The  Lender 
is  encouraged  to  repurchase  the  loan  to 
facilitate  the  accounting  for  funds, 
resolve  the  problem,  and  to  permit  the 
borrower  to  cure  the  default,  where 
reasonable.  The  Lender  will  notify  the 
Holder(s}  and  FmHA  of  its  decision. 

8.  Purchase  by  FmHA. 

If  Lender  does  not  repurchase  as 
provided  by  paragraph  7,  FmHA  will 
purchase  hrom  Holder  the  unpaid 
principal  balance  of  the  guaranteed 
portion  together  with  accrued  interest 
(including  any  loan  subsidy)  to  date  of 
repurchase,  less  Lender’s  sevicing  fee, 
within  30  days  after  written  demand 
from  the  Holder.  Such  demand  will 
include  a  copy  of  the  written  demand 
made  upon  the  Lender.  The  Holder(s)  or 
its  duly  authorized  agent  will  also 
include  evidence  of  its  right  to  require 
payment  from  FmHA.  Such  evidence 
will  consist  of  either  the  original  of  the 
Loan  Note  Guarantee  properly  endorsed 
to  FmHA  or  the  original  of  the 
Assignment  Guarantee  Agreement 
properly  assigned  to  FmHA  without 
recourse  including  all  rights,  title,  and 
interest  in  the  loan.  FmHA  will  be 
subrogated  to  all  rights  of  Holder(s).  The 
Holder(s)  will  include  in  its  demand  the 
amount  due  including  unpaid  principal, 
unpaid  interest  (including  any  loan 
subsidy)  to  date  of  demand  and  interest 
(including  any  loan  subsidy) 
subsequently  accruing  from  date  of 
demand  to  proposed  payment  date. 
Unless  otherwise  agreed  to  by  FmHA, 


such  proposed  payment  will  not  be  later 
than  30  days  frY}m  the  date  of  demand. 

Hie  FmHA  County  Supervisor  will 
promptly  notify  the  Lender  of  his  receipt 
of  the  HoIder(8)’8  demand  for  payment 
The  Lender  will  promptly  provide  the 
FmHA  Coimty  ^pervisor  with  the 
information  necessary  for  FmHA’s 
determination  of  the  appropriate  amount 
due  the  HoIder(s).  Any  descrepancy 
between  the  amount  claimed  by  the 
Holderfs)  and  the  information  submitted 
by  the  Lender  must  be  resolved  before 
payment  will  be  approved.  FmHA  will 
notify  both  parties  who  must  resolve  the 
conflict  before  payment  by  FmHA  will 
be  approved.  Such  a  conflict  will 
suspend  the  running  of  the  30  day 
payment  requirement.  Upon  receipt  of 
the  appropriate  information,  FmHA 
County  Supervisor  will  review  the 
demand  and  submit  it  to  the  State 
Director  for  verification.  After  reviewing 
the  demand  the  State  Director  will 
transmit  the  request  to  the  FmHA 
Finance  Office  for  issuance  of  the 
appropriate  check.  Upon  issuance,  the 
Finance  Office  will  notify  the  County 
Supervisor  and  State  Director  and  remit 
the  check(s)  to  the  Holder(s). 

9.  Lender’s  Obligations. 

Lender  consents  to  the  purchase  by 
FmHA  and  agrees  to  furnish  on  request 
by  FmHA  a  current  statement  certified 
by  an  appropriate  authorized  officer  of 
the  Lender  of  the  unpaid  principal  and 
interest  then  owed  by  Borrowers  on  the 
loan  and  the  amount  then  owed  to  any 
Holder(s).  Lender  agrees  that  any 
purchase  by  FmHA  does  not  change, 
alter  or  modify  any  of  the  Lender’s 
obligations  to  FmHA  arising  from  said 
loan  or  guarantee  nor  does  it  waive  any 
of  FmHA’s  right  against  Lender,  and  that 
FmHA  shall  have  the  right  to  set-off 
against  Lender  all  rights  inuring  to 
FmHA  as  the  Holder  of  this  instrument 
against  FmHA’s  obligation  to  Lender 
under  the  Loan  Note  Guarantee. 

10,  Repurchase  by  Lender  for 
Servicing. 

If,  in  the  opinion  of  the  Lender, 
repurchase  of  the  assigned  portion  of  the 
loan  is  necessary  to  adequately  service 
the  loan,  the  Holder  will  sell  the 
assigned  portion  of  the  loan  to  the 
Lender  for  an  amoimt  equal  to  the 
unpaid  principal  and  interest  (including 
any  loan  subsidy)  on  such  portion  less 
Lender’s  servicing  fee, 

a.  The  Lender  will  not  repurchase 
from  the  Holder(s)  for  arbitrage  purpose 
or  other  purposes  to  further  its  own 
financial  gain. 

b.  Any  repurchase  will  only  be  made 
after  the  Lender  obtains  FmHA  written 
approval. 

c.  If  the  Lender  does  not  repurchase 
the  portion  from  the  Holder(s),  FmHA  at 


its  option  may  purchase  sucdi 
guaranteed  portions  for  servicing 
purposes. 

11.  Foreclosure. 

The  parties  owning  the  guaranteed 
portions  and  unguaranteed  portion  of 
the  loan  will  join  to  institute  foreclosure 
action  or,  in  Hew  of  foreclosure,  take  a 
deed  of  conveyance  to  such  parties. 

12.  Reassignment 

Holder  upon  written  notice  to  Lender 
and  FmHA  may  reassign  the  unpaid 
guaranteed  portion  of  the  loan  sold 
hereunder.  Upon  such  notification,  the 
assignee  will  succeed  to  all  rights  and 
obligations  of  the  Holder  hereimder. 

13.  Notices. 

All  notices  and  actions  will  be 
initiated  through  the  FmHA  County 

Supervisor  for - 

(County) - 

(State)  with  mailing  address  at  the  date  of 
this 

instrument:  - 

Dated  this - 

Day  of - 19 — 

Lender 

Address; 

Attest: 

(Seal) - 

By  - 

Title  - 

Holden 

Address: 

Attest: 

(Seal) - 

By  - 

Tide  - - 

United  States  of  America 

Farmers  Home  Administration 

Address - 

By  - 

Title  - 

(b)  Form  FmHA  1990-1  and  Form 
FmHA  1990-2  are  incorporated  as  parts 
of  this  Regulation.  These  forms  are 
attached  as  1990-B,  Exhibit  A  and  1990- 
C,  Exhibit  A. 

Appendix  A — Planning,  Performing 
Development,  and  Technical  Feasibility 
Requirements  for  Biomass  Energy  Projects. 

(a)  General. 

(1)  Applications  for  financial  assistance 
will  be  accompanied  by  reports  with  respect 
to  technical,  economic,  financial,  marketing 
and  managerial  feasibility  of  the  project. 
Applicants  will  comply  with  FmHA 
Regulation  1980.442,  "Feasibility  Studies.” 

(2)  This  Appendix  also  describes  the 
specific  requirements  for  planning,  technical 
documentation  and  performance  of 
development  for  all  projects.  In  addition  to 
the  requirements  of  this  Appendix,  insured 
loans  must  comply  with  the  applicable 
requirements  of  FmHA  regulation  1942.18  (g) 
and  subsequent  subsections. 

(3)  FmHA  reviews,  including  construction 
inspections,  are  solely  for  the  benefit  of  the 
FmHA  and  are  not  intended  to  relieve  the 
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lender/borrower  of  corresponding  obligations 
to  conduct  similar  reviews  and  inspections. 
FmHA  acceptance  or  concurrence  in 
feasibility  studies,  preliminary  engineering 
reports,  Hnal  plans  and  speciHcations  shall 
not  be  construed  as  a  representation  of  the 
adequacy  of  same,  reliability  of  cost 
estimates  or  quality  of  construction. 

(b)  Design  Policy.  All  facilities  shall  be 
designed  utilizing  accepted  engineering 
practice  and  shall  conform  to  applicable 
Federal,  State  and  local  codes  and 
requirements. 

(c)  Equipment  and  Processes. 

(1)  Equipment  and  processess  shall  be 
considered  “proven”  if  they  have: 

(1)  demonstrated  successful  operation  in 
pilot  facilities,  or 

(ii)  been  successfully  employed  in  other 
commercial  facilities  where  the  unit 
operations  are  similar  in  nature  to  the  unit 
operations  proposed  for  the  biomass  energy 
production  facility. 

(2)  Proven  equipment  and  processes  shall 
be  employed  in  all  facilities  related  to  the 
proposed  development  unless  an  exception  is 
granted  by  the  State  Director  in  accordance 
with  paragraph  (c)(3). 

The  applicant's  engineer  must  certify  that 
only  proven  equipment  and  processes  will  be 
utilized  in  the  proposed  development.  FmHA 
may  request  evidence  of  successful 
operation. 

The  performance  of  packaged  alcohol 
production  units  must  be  verified  by  an 
independent  testing  entity  unless  the 
manufacturer  or  supplier  guarantees  the 
performance  of  the  unit  for  a  period  of  one 
year  after  plant  start-up,  and  provides  a  bond 
for  an  amount  to  adequately  cover  the  cost  of 
the  unit  and  reasonable  damages.  The  testing 
procedures  and  operating  parameters  must  be 
sufficient  to  reasonably  indicate  performance 
under  active  operating  conditions.  A  copy  of 
the  test  procedures,  operating  parameters, 
test  results  and  the  qualifications  of  the 
testing  entity  shall  be  submitted  to  FmHA  for 
review. 

(3)  Innovative  equipment  or  processes 
which  have  demonstrated  successful 
laboratory  scale  operation  but  have  not  yet 
been  tried  in  pilot  or  commercial  operations 
may  be  utilized  in  the  facility  if: 

(i)  Reasonable  provision  is  made  in  the 
facility  for  conversion  to  proven  equipment  or 
processes; 

(ii)  The  plans  for  the  applicable  facilities 
are  reviewed  and  accepted  by  the  National 
Office  Environmental  and  Technology  Staff. 
FmHA  reserves  the  right  to  require  the  use  of 
proveh  processes  and  equipment  if  the 
proposed  processes  or  equipment  are  not 
suitably  developed  to  assure  reliable  and 
successful  operation  of  the  facility;  and 

(iii)  The  borrower  agrees  to  convert  to 
proven  equipment  or  processes  if  conversion 
is  necessary  to  protect  the  interest  of  the 
Government  in  the  project.  A  loan  agreement 
or  the  mortgage  may  be  used  to  evidence  this 
commitment.  A  reserve  account  for  this 
conversion  may  be  required.  This  account 
will  not  be  an  eligible  loan  purpose. 

(4)  All  equipment,  including  packaged 
units,  must  be  guaranteed  by  the 
manufacturer  to  be  free  from  defects  in 
workmanship  and  materials  for  a  period  of 


one  year  after  start  up  of  equipment. 
Equipment  purchased  by  the  construction 
contractor  or  design  builder  for  incorporation 
into  the  facility  shall  be  further  warranted  by 
the  contractor  or  the  design  builder  for  a 
period  of  one  year  after  substantial 
completion  of  the  contract.  Applicable 
provisions  to  this  effect  shall  be  included  in 
all  equipment  purchase  orders  or 
construction  contracts. 

(5)  Contract  documents  shall  stipulate  that 
the  project  engineer  or  qualified  individuals 
representing  the  manufacturers  of  principal 
equipment  (or  the  designer/builder  if  the 
contractor  has  designed  the  plant)  will  visit 
the  plant  site  at  reasonable  intervals  for  ^ 
period  of  one  year  after  substantial 
completion  of  the  project.  Ordinarily,  these 
visits  will  be  made  at  two  month  intervals. 
Such  personnel  shall  be  experienced  in  the 
proper  operation  and  maintenance  of 
applicable  plant  components.  A  report  shall 
be  presented  to  the  Owner  within  two  weeks 
of  each  site  visit  advising  the  Owner  of 
operation  and  maintenance  deHciencies.  One 
copy  of  each  report  shall  be  forwarded  to 
FmHA  by  the  Owner. 

(6)  Performance  bonds  shall  remain  in  full 
force  and  effect  through  the  warranty  period. 

(7)  Used  equipment  or  existing  facilities  to 
be  incorporated  into  the  project  must  be 
inspected  by  a  qualihed  engineer  of  the 
applicant.  ’The  engineer  shall  prepare  a  report 
which  describes  the  proposed  facilities  or 
equipment  and  the  report  will  comment  on 
their  suitability  for  use  in  the  project.  The 
report  will  also  identify  the  modifications  or 
repairs  to  existing  facilities  or  used 
equipment  that  will  be  necessary  for  their 
successful  integration  into  the  project.  A  cost 
estimate  shall  also  be  included  comparing 
new  equipment  and  facilities  to  the  proposed 
existing  facilities  or  used  equipment. 
Consideration  shall  be  given  to  the  relative 
energy  requirements  of  used  and  new 
facilities  and  their  relative  operation  and 
maintenance  costs. 

(d)  Energy  Efficiency.  Facility  and 
equipment  design  shall  incorporate  state-of- 
the-art  primary  fuel  systems,  energy  recovery 
systems  and  conservation  measures  to  the 
maximum  extent  that  can  be  demonstrated  to 
be  cost  effective  in  accordance  with  the  U.S. 
Department  of  Energy,  “Methodology  and 
Procedure  for  Live  Cycle  Analysis,"  10  CFR 
Part  436.  The  discount  rate  shall  be  7  percent 
in  real  terms.  Investments  in  primary  fuel 
systems,  energy  recovery  systems  and  energy 
conservation  measures  in  excess  of  the  cost 
effective  limits  of  this  methodology  shall  be 
permitted  whenever  these  measures  will 
reduce  the  utilization  of  natural  gas  or 
petroleum  fuel. 

(e)  Project  Environmental  and  Technical 
Review.  (1)  Feasibility  studies,  preliminary 
engineering  reports,  and  final  plans  and 
specifications  must  be  reviewed  by  the 
FmHA. 

(2)  Each  application  shall  contain  a 
Preliminary  Engineering  Report  as  described 
in  Attachment  1  of  this  Appendix.  This  report 
shall  be  prepared  by  a  person  who  is 
qualified  in  the  analysis  of  all  features  of  the 
proposed  project  which  might  affect  its 
technical  feasibility. 

(3)  The  need  for  an  environmental  impact 
statement  will  be  determined  by  FmHA  in 


accordance  with  Subpart  G  of  Part  1901  of 
this  Chapter  (FmHA  Instruction  1901-G),  The 
applicant  will  provide  any  information 
required. 

(4)  ModiRcations  of  final  plans  and 
speciHcations  after  review  and  concurrence 
in  these  documents  by  FmHA  shall  not  be 
made  without  the  written  authorization  of  the 
engineers  responsible  for  the  design  of  the 
affected  portions  of  the  project  and  the 
concurrence  of  any  lender  and  FmHA. 

(f)  Technical  Services.  (1)  Full  engineering 
services  for  design  and  construction 
inspection  must  be  obtained  for  all  facilities 
constructed  under  the  project.  Resident 
inspection  by  qualified  persons  shall  be 
required  unless  an  exception  is  granted  by 
FmHA, 

(2)  The  applicant  is  responsible  for 
selecting  engineering  consultants  with 
suitable  experience,  training  and  professiqnal 
competence  in  the  design  and  construction  of 
the  proposed  facilities  to  assure  that  the 
completed  project  will  operate  at  the 
prescribed  levels  of  performance. 

(3)  Agreements  for  engineering  or  design/ 
build  services  shall  describe  the  proposed 
facilities  in  terms  of  the  parameters  critical  to 
the  successful  operation  of  the  project.  The 
parameters  shall  include  input  quantities, 
process  efficiency,  rate  of  production  and  fuel 
consumption  under  normal  operating 
conditions.  The  design  parameters  will  be 
mutually  agreed  upon  by  the  applicant,  any 
lender,  FmHA  and  project  engineer  prior  to 
commencement  of  final  design  and  may  not  - 
be  modified  without  the  written  concurrence 
of  each  of  these  parties. 

(4)  The  agreements  for  engineering  or 
design/build  services  must  be  reviewed  and 
concurred  in  by  any  lender  and  FmHA. 
Agreements  which  limit  the  liability  of  the 
engineer  for  design  errors  and  omissions  will 
not  be  accepted  by  FmHA. 

(g)  Substantial  Completion.  (1)  A  project  is 
substantially  complete  when  construction  has 
been  completed  in  accordance  with  plans  and 
specifications  and  operation  has  been 
sustained  for  an  appropriate  period  to 
indicate  that  all  defects,  equipment 
malfunctions  and  material  failures  have  been 
satisfactorily  corrected.  Testing  procedures 
for  individual  plant  components  and 
materials  shall  be  described  in  the  plans  and 
specifications. 

(2)  FmHA  must  concur  in  the  determination 
of  substantial  completion  of  projects.  The 
following  documents  shall  be  submitted  to 
FmHA: 

(i)  A  certificate  from  the  engineer  in 
responsible  charge  of  the  project  stating  that 
all  facilities  are  substantially  complete. 
Engineer(s)  who  design  specialized 
equipment  or  processes  must  also  certify  that 
construction/fabrication  is  acceptable  and  in 
accordance  with  plans  and  specifications 
previously  approved  by  them. 

These  certihcation  must  be  based  upon  a 
plant  start  up  procedure  where  the  complete 
plant  operates  continuously  to  reach  steady- 
state  operating  conditions.  During  this  period 
contractors  and  engineers  will  identify  and 
correct  problems  in  operations,  malfunctions 
in  equipment,  failure  and  materials  and 
defects  in  workmanship.  After  this  pre-start 
up.  the  engineers  shall  monitor  plant 


Federal  Register  /  Vol.  45,  No.  212  /  Thursday,  October  30,  1980  /  Rules  and  Regulations  72071 


operations  for  a  continuous  period  of  at  least 
72  hours  or  4  consecutive  batch  runs  as 
appropriate  to  assure  that  all  equipment  is 
operating  satisfactorily  at  rated  capacity  and 
efficiency. 

(ii)  Copies  of  test  results  for  equipment  and 
materials  that  have  been  incorporated  into 
the  project. 

(iii)  Copies  of  system  operation  and 
performance  data  obtained  during  plant  start 
up. 

(iv)  Exceptions  to  subtantial  completion 
and  a  list  of  non-substantial  items  which 
must  be  completed  prior  to  release  of 
contractors  retainage. 

(3)  Projects  which  are  designed  by 
applicant  or  projects  in  which  the  engineer 
has  participated  in  construction  must  be 
certified  to  be  substantially  complete  by  an 
independent  engineer.  The  agreement  for  this 
engineering  service  must  be  reviewed  and 
concurred  in  by  any  lender  and  approved  by 
FmHA  prior  to  the  start  of  construction. 

(h)  Commencement  of  Construction. 
Construction  shall  not  commence  prior  to  the 
following: 

(1)  Applicants  have  made  adequate 
provisions  for  compliance  with  measures 
established  by  FmHA  to  mitigate  adverse 
historical  and  environmental  impacts. 

(2)  FmHA  concurrence  in  engineering, 
design/build,  construction  management  or 
inspection  services  agreements. 

(3)  FmHA  concurrence  in  applicable  final 
plans,  specifications  and  contract  documents. 

(4)  Project  engineer  prepares  a  final  cost 
estimate  for  all  facilities.  This  estimate  must 
indicate  that  the  approved  project  can  be 
completed  with  the  funds  available. 

(5)  Borrower’s  obtaining  of  applicable 
construction  permits  and  approvals  of 
Federal,  State  and  local  authorities. 

(ij  Operations,  Maintenance  and  Training. 

(1)  Borrower  shall  establish  a  training 
program  for  plant  operation  personnel  prior 
to  plant  start  up.  This  program  shall  be 
submitted  to  FmHA  for  approval  prior  to  loan 
closing. 

(2)  The  deisign  engineers  shall  prepare  as 
built  drawing  of  all  facilities.  One  copy  shall 
be  submitted  to  FmHA.  This  requirement 
shall  be  included  in  the  engineering 
agreement  or  construction  contract. 

(3)  Borrower  shall  prepare  or  contract  for 
the  preparation  of  an  operation  and 
maintenance  manual.  This  manual  should 
describe  the  specific  operation  and 
maintenance  procedures  which  must  be 
performed  by  the  owner  for  the  plant  to 
operate  at  its  rated  capacity  and  efficiency 
and  outline  product  testing,  quality  controls, 
plant  safety  and  emergency  shut  down 
procedures. 

Appendix  A,  Attachment  1 — Technical 
Feasibility  Documentation 

{Ij  The  Preliminary  Engineering  Report  is 
based  on  verifiable  information  with 
sufficient  detailed  computations  and 
supporting  documentation  to  show  that  the 
proposed  plant  is  cost-effective  and  energy 
efficient  and  that  the  plant  will  operate  at  the 
planned  efficiency  and  output.  The  Report 
contains  the  information  and  data  necessary 
for  an  objective  appraisal  of  the  project’s 
technical  feasibility. 


(2)  'The  Report  compares  the  costs  and 
effectiveness  of  alternative  development 
schemes  and  processes  and  justifies  the 
selection  of  the  proposed  project.  The  Report 
shows  that  the  recommended  plant  size  and 
location  are  best  suited  for  the  applicant 
considering  needs  and  objectives,  market 
constraints,  availability  of  feedstocks  and 
existence  of  other  fuel  production  facilities  in 
the  area. 

(3)  The  following  outline  will  be  used  as  a 
guide  to  determine  the  completeness  of  this 
Report: 

Outline  of  Preliminary  Engineering  Report  for 
Biomass-Energy  Projects 

I.  General 

A.  Description  of  the  Project 

1.  Needs  and  objectives  of  the  owner(s) 

2.  Existing  related  on-site  facilities  and 
equipment 

3.  Other  fuel  production  facilities  in  the 
area 

B.  General  Design  Criteria 

1.  Plant  Sizing  Criteria 

2.  Equipment  Performance  Criteria 

3.  Plant  Efficiency/Performance  Criteria 

C.  Alternatives 

1.  Processes 

2.  Equipment 

3.  Configuration 

4.  Capacities 

5.  Plant  Location 

6.  Primary  Fuel  Source  ^ 

7.  Extraction  of  Protein 

D.  Comparison  of  Alternatives 

E.  Cost  Effectiveness  Comparison  of  Primary 
Fuel  Systems 

II.  Selected  Project 

A.  Description  of  Equipment  (General) 

B.  Description  of  Process  (Narrative- 
Diagram) 

C.  Potential  for  Future  Expansion 

D.  Process  Efficiency/Performance  for 
Various  Feedstocks 

E.  Permits/Licenses/Easements  (Federal, 
State,  Local,  Commercial) 

1.  Royalties,  Taxes,  Fees 

2.  Application  Procedure  (General) 

3.  Specific  Requirements  (Outline) 

4.  Application  Processing  Time 

F.  Insurance 

1.  Type/amount 

2.  Availability 

3.  Limitations 

4.  Related  Requirements 

G.  Applicable  Design  Codes/Safety 
Standards/Physical  Security  of  Plant 

H.  Environmental  Impacts  (Form  FmHA  449- 
10  and  supporting  or  descriptive  material) 

III.  Management 

A.  Experience  of  Owner  in  Operation  of 
Similar  Facilities 

B.  Personnel 

1.  Training  Requirements/Proposals 


2.  Administrative  and  Operation  Staff 
Requirement  (by  Category/Number) 

3.  Shift  Work  Force  (by  Cajegory/Hours) 

IV.  Raw  Materials 

A.  Type 

1.  Feedstock(8) 

2.  Chemicals/Enzymes 

B.  Sources 

1.  Reliability  of  supply 

2.  Transportation  Considerations 

3.  Prices 

C.  Quantity 

D.  Quality  Considerations 

V.  Process  Fuels 

A.  Type 

B.  Source 

1.  Reliability  of  Supply 

2.  Transportation  Considerations 

3.  Prices 

C.  Quantity  ' 

VI.  Products 

A.  Type 

B.  Market  Area, /On  Farm  Use 

C.  Quantity 

D.  Prices 

E.  Utilization 

F.  Distribution 

1.  Transportation  Facilities 

2.  Storage  Requirements 

3.  Problems 

G.  Quality 

1.  Additional  Processing  Requirements 

2.  Moisture  Content 

3.  Proof/Energy  Content 

4.  Nutritional  Value  of  Non  fuel  by¬ 
products 

VII.  Material  Balance 

A.  Input/Output  Flow  Diagram 

1.  Flow  Rates 

2.  Accumulated  Products/Wastes 

B.  Water  Supply  Requirements 

C.  Waste  Disposal/Recycling 

D.  Detailed  Computations 

VIII.  Energy  Consideration 

A.  Energy  Input  Overall  Plant  Operation  (all 
Facilities) 

1.  Fuel  type 

2.  Quantity 

B.  Process  Heat  Balance 

C.  Energy  Content  of  Fuel  Products 

D.  Energy  Expended  in  Transportation  of 
Raw  Materials  and  Distribution  of  Primary 
and  Secondary  Plant  Products 
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E.  Plant  Efficiency 

F.  Detailed  Computation 

IX.  Facilities  and  Equipment 

A.  Maintenance 

1.  Routine  Maintenance  Requirements 

2.  Anticipate  Replacement  of  Equipment 
(20  year  period) 

3.  Availability  of  Replacement  Parts 

4.  Corrosion  Control 

B.  Operations 

1.  Process  Parameters 

a.  Temperatures 

b.  Pressure 

c.  Hydraulics 

d.  Power  Requirements 

e.  Detailed  Computations 

2.  Process  and  Quality  Control 

a.  Automatic  Operations 

b.  Monitoring  Requirements 

c.  Narrative 

3.  Seasonal  Constraints 

a.  Feedstocks  and  other  inputs 

b.  Process 

c.  Products 

C.  Equipment  Manufacturer/Supplier 
(Packaged  Plants/Patented  Processes) 

1.  Previous  Installations 

2.  Certified  Performances 

3.  Special  Guaranties 

D.  Plot  Plan  (Show  relationship  of  all 
buildings,  water  supply,  waste  disposal 
transportation  facilities,  power  supply,  etc.) 

E.  Plant  Layout  (Equipment  and  Support 
Facilities) 

X.  Construction 

A.  Cost  Estimate 

1.  Equipment/Supplies  (not  included  in 
construction  contract) 

2.  Construction 

3.  Lands,  Structures.  Rights-of-Way 

4.  Permits 

5.  Legal/Accounting  Fees 

6.  Engineering 

7.  Interim  Construction  Interest 

B.  Training  Expense 

9.  Initial  Operation  and  Maintenance 
Expenses 

10.  Operation  and  Maintenance  Manual 

11.  Contingency 

B.  Unusual  Construction  Problems 

C.  Estimated  Construction  Period 

D.  Anticipated  Useful  Life  of  Facilities 
The  information  herein  covered  by  the 

Federal  Reports  Act  has  been  approved  by 
OMB.  The  Clearance  Number  is  40R5033. 

Exhibit  A-1. — Application  for  Biomass 
Energy  Loan  Guarantee  Assistance,  Form 
FmHA  1990-1 

General  Information:  This  application  is  to 
provide  information  needed  for  the  analysis 
and  loan  guarantee  determination  process  for 
Biomass  Energy  assistance. 

Part  A  and  Attachment  A  is  to  be 
completed  by  the  proposed  borrower.  The 
original  and  two  copies  with  attachments  will 


be  submitted  to  the  proposed  lenders. 

Part  B  is  to  be  completed  by  the  lender. 
Upon  completion,  the  original  and  one  copy 
and  attachments  of  Part  A,  Attachment  A 
and  Part  B  will  be  filed  with  FmHA. 

For  complete  guidance,  see  FmHA 
Regulation  1990-A  and  -C,  1990  Appendix  A 
and  related  FmHA  forms. 


Instructions:  Complete  all  items.  Submit 
original  and  two  copies  of  this  application 
and  Attachment  A  and  all  supporting 
documents  to  the  lender.  If  additional  space 
is  required,  attachment  sheets  are  authorized. 
Additional  information  may  be  obtained  at 
any  FmHA  office. 

1.  Name; - 

(Show  the  official  name  of  the  person, 
partnership,  or  corporation  submitting  the 
application.  Do  not  use  abbreviations,  unless 
they  are  parts  of  the  official  name  of  the 
applicant.  For  proprietor,  show  name(s) 
followed  by  “doing  business  as"  and  trade 
name  used,  if  any.  If  a  partnership,  attach  a 
copy  of  the  partnership  agreement.  If  a 
franchise,  provide  a  copy  of  the  franchise 
agreement.) 

Address:  - 

City:  - 

County: - 

State:  - 

ZIP  Code;  - 

Telephone  Number. - 

2.  Project  location:  - 

City:  - 

County: - 

State:  - 

3.  Provide  a  brief  description  of  the  project 
for  which  assistance  is  requested: 

4.  Business  history;  (Provide  a  brief 
summary  of  the  applicant’s  business  and/or 
occupational  history); 


5.  Federal.  State  or  local  government 
financing;  List  assistance  received,  or  any 
pending  applications.  (Include  direct, 
participation,  insured,  or  guaranteed  loans 
and  grants  from  any  Government  agency.) 


6.  Litigation:  (List  details  of  any  pending  or 
final  disciplinary  or  legal — civil  or  criminal — 
action  against  the  applicant  guarantors, 
partners,  principal  owners  and  directors). 


7.  Attorneys,  accountants,  and  other 
parties:  (List  the  names  of  all  attorneys, 
accountants,  engineers,  consultants, 
appraisers,  packagers,  agents,  and  all  other 
similar  parties,  whether  individuals, 
partnerships,  or  associations,  engaged  by  or 
on  behalf  of  the  applicant  whether  on  a 
salary,  retainer  or  fee  basis  and  regardless  of 
the  amount  of  compensation,  for  the  purpose 
of  rendering  professional  or  other  services  of 
any  nature  whatever  to  applicant  in 
connection  with  the  preparation  or 
presentation  oT  this  application  to  a  lender. 
List  all  fees  or  other  charges  or 
compensations  paid  or  to  be  paid  for  any 
purpose  in  connection  with  this  application 


or  disbursement  of  the  loan  whether  in 
money  or  other  property  of  any  kind 
whatever,  by  or  for  the  account  of  the 
applicant,  together  with  a  description  of  such 
services  rendered  or  to  be  rendered,  with 
justification  for  such  purposes.  Note;  all  fees 
and  charges  are  subject  to  FmHA  review  and 
approval.  Attach  Justification. 

oTsef^s  com^sa-  po^pensa- 


Enter  specific  dollar  amounts  or  hourly 
rates.  “Unknown,”  “Undetermined,”  or  other 
imprecise  terms  are  not  sufficient. 

8.  Subsidiaries  and  affiliates: 

(a)  List  the  name  and  addresses  of  all 
concerns  that  are  subsidiaries,  parent 
organizations,  or  affiliates  of  the  applicant, 
including  concerns  in  which  the  applicant 
holds  a  controlling  (but  not  necessarily  a 
majority)  interest: 


(b)  List  ail  other  conems  that  are  in  any 
way  affiliated,  by  stock  ownership, 
management  contracts,  or  otherwise,  with  the 
applicant.  The  applicant  should  comment 
briefly  regarding  the  trade  relationship 
between  the  applicant  and  such  subsidiaries 
or  affiliates  and  if  the  applicant  has  no 
subsidiary  or  affiliate,  a  statement  to  this 
effect  should  be  made.  Signed  and  dated 
balance  sheets,  operating  statements  and 
reconcilement  of  net  worth  msut  be 
submitted  for  all  subsidiaries,  parent 
organizations,  and  affiliates  in  the  same 
manner  as  required  of  applicant 


9.  Purchase  and  sales  relations  with  others; 
Does  applicant  currently  or  in  the  future 
expect  to  buy  from,  sell  to  or  use  the  services 
of,  any  concern  in  which  an  officer,  director, 
principcal  owner,  partner,  or  proprietor  of  the 
applicant  has  a  substantial  interest?  □  Yes  □ 
No  If  “Yes”  give  names  of  such  officer, 
director,  owner,  and  partners,  name  of  such 
concerns  and  explain  the  nature  of  the 
transaction(s). 


10.  Receivership — ^Bankruptcy:  Has 
applicant,  any  officer,  partner,  principal 
owner,  director  of  the  applicant,  affiliates  or 
any  other  concern  with  which  such  person 
has  been  connected  ever  been  in  receivership 
or  adjudicated  bankrupt.  □  Yes  □  No  If  “Yes” 
give  names,  dates  and  details. 


11.  Disclosure  of  Special  Information 
Regarding  Principals:  (a)  List  below  the 
names  of  any  FmHA  employees  or  employees 
of  the  proposed  lender,  who  are  related  by 
blood,  marriage,  or  adoption,  or  who  have 
any  present  or  have  had  any  past,  direct  or 
indirect  financial  interest  in  or  association 
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with,  the  proposed  borrower,  or  any  of  its 
partners,  officers,  directors  or  principal 
owners  including  such  interest  in  other 
enterprise:  (b)  when  the  proprietor,  or  any 
pdrtner,  officer,  director,  principal  owner,  or 
their  spouse,  is  an  employee  of  the  U.S. 
Government,  including  members  of  the  armed 
forces,  detailed  information  shall  be 
submitted  with  his  application.  Check  box(s] 
if  (a)  or  (b)  is  not  applicable.  □  (a)  □  (b) 


Names  and  addressed  Details  of  relationship  or 

(include  ZIP  Codes)  interest 


12.  Management;  Enter  nantps  of  (a]  all 
partners,  key  officers,  directors,  or 
stockholders  and  their  annual  compensation, 
including  salaries,  fees,  withdrawals,  etc.,  (b) 
hired  manager,  and  (c)  all  owners  having  20 
percent  or  more  interest  in  the  proposed 
borrower.  Elected  officials  and  managers  on 
applications  for  loans  from  public  bodies  are 
excluded,  and  the  information  requested 
above  is  only  for  the  project  covering  the 
financial  assistance  application.  Attach  in  the 
case  of  any  offering  a  personal  guarantee, 
current  financial  statements  not  over  60  days 
old  at  time  of  filing  and  for  any  corporate 
guarantee,  current  financial  statements  not 
over  90  days  old  at  time  of  filing  and  certiHed 
by  an  officer  of  the  corporation. 


'  (a) 

(b) 

(c) 

(d) 

(a) 

(f) 

(g) 

Name 

Position 
or  title 

Annual 

compensation 

Percent 

ownership 

Outside 

net 

worth 

Personal 
guarantee 
■offered 
(yes  or  no) 

Life 

insurance 
carried  for 
benefit  of 
applicant 

$ . 

..$ . 

. . 

13.  Regulatory  Agencies:  List  all  regulatory 
agencies  (National,  State,  or  local]  from 
which  approvals,  permits,  licenses  or 
clearances  are  necessary  for  the  project. 


Name  of 

regulatory  agency  clearance  required 


Current  status  of 
application 


14.  Instruction  to  applicant:  Attach  to  this 
application  the  following  supporting 
documents,  which  are  not  all  inclusive  of  the 
Regulations  requirements  (see  the 
Regulations  for  additional  requirements). 

(a)  Forms  FmHA  449-4,  "Statements  of 
Personal  History,"  if  requested  by  FmHA. 

(b)  Financial  data  for  new  or  existing 
businesses  as  required  in  accordance  with 
FmHA  Regulation. 

(c)  Aging  of  accounts  receivable  and 
payable.  (Use  30,  60,  90  days  with  individual 
account  explanation  of  items  over  90  days 
old.) 

(d)  Provide  supporting  documentation  for 
your  projections,  including  economic  factors, 
markets,  management,  etc. 

(e)  Final  plans  and  specifications  must  be 
submitted  to  the  lender  and  to  FmHA  for 
approval  prior  to  the  commencement  of 
construction.  Architectural  or  engineering 
plans,  if  applicable,  need  to  be  attached. 

(f)  If  construction  is  involved,  provide 
applicable  equal  opportunity  and 
nondiscrimination  forms. 

(g)  Form  FmHA  499-10,  "Applicants 
Environmental  Impact  Evaluation.” 

(h)  Evidence  as  to  whether  the  project  is 
located  in  a  flood  plain  or  mudslide  hazard 
area. 


(i)  Provide  a  written  statement  of  effect 
project  would  have  on  Historic  Places,  if  any. 

(j)  If  loan  guarantee  is  in  excess  of  $100,000, 
provide  certiHcation  and  notices  as  required 
for  the  Clean  Air  Act  and  Water  Pollution 
Control  Act. 

(k)  Document  utilities  availability  with 
letter  of  commitment  from  utilities,  energy, 
water,  sewer,  fire  and  police  protection. 

(l)  For  all  persons  listed  imder 
MANAGEKffiNT,  item  13,  provide  a  brief 
description  of  education,  technical  training, 
employment  and  business  experience 
(resumes  may  be  used). 

(m)  Provide  a  detailed  debt  schedule 
correlated  to  the  latest  balance  sheet 
reflecting  the  names  of  creditors,  loan 
purposes,  original  loan  amounts  and  loan 
balances,  dates  of  loans,  interest  rates, 
maturity  dates,  monthly  or  annual  payments, 
payments  status  and  collateral  that  secures 
such  loans.  FmHA  Form  449-29  may  be  used. 

(n)  Engineering  agreement. 

(o)  Preliminary  engineering  report. 

15.  Policy  and  regulations  concerning 

representatives  and  their  fees: 

(a)  An  applicant  for  a  loan  may  obtain  the 
assistance  of  any  attorney,  engineer, 
appraiser,  or  other  representative  to  aid  it  in 
the  preparation  of  its  application,  but,  such 
representation  is  not  mandatory.  In  the  event 
a  loan  is  approved,  the  services  of  an 
attorney  may  be  necessary  to  assist  in  the 
preparation  of  closing  documents,  title 
examinations,  etc. 

(b)  There  are  no  "authorized 
representatives"  of  FmHA,  other  than  our 
regular  salaried  employees.  Payment  of  any 
fee  or  gratuity  to  FmHA  employees  is  illegal 
and  may  subject  the  parties  involved  to 
prosecution. 


(c)  FmHA  will  not  approve  placement  or 
Hnder’s  fees  for  the  use  or  attempted  use  of 
influence  in  obtaining  or  trying  to  obtain  a 
loan. 

(d)  Fees  will  be  approved  as  provided  in 
the  regulations. 

(e)  It  is  the  responsibility  of  the  applicant 
to  set  forth  in  Section  8  of  this  application  the 
names  of  all  persons  or  firms  engaged  by  or 
on  behalf  of  the  applicant.  Applicants  are 
also  required  to  advise  FmHA  in  writing  of 
the  names  and  fees  of  any  representatives 
engaged  by  the  applicant  subsequent  to  the 
niing  of  the  application.  Failure  to  so  notify 
FmHA  may  be  considered 
"misrepresentation”  and  may  void  FmHA’s 
guarantee  if  lender  had  knowledge  of  this 
omission. 

(f)  Any  applicant  having  any  question 
concerning  the  payment  of  fees,  or  the 
reasonableness  of  fees,  should  communicate 
with  FmHA  before  the  application  is  filed  for 
a  loan  guarantee. 

16.  Agreement  of  nonemployment  of  FmHA 
personnel;  In  consideration  of  FmHA 
guaranteeing  any  part  of  the  loan  applied  for 
in  this  application,  the  applicant  hereby 
agrees  with  FmHA  that  applicant  will  not,  for 
a  period  of  two  years  after  date  of  guarantee 
of  any  part  of  the  loan,  employ  or  tender  any 
office  or  employment  to,  or  retain  for 
professional  services,  any  person  who,  on  the 
date  of  such  disbursement,  or  within  one  year 
prior  to  said  date,  (a)  shall  have  served  as  an 
employee  of  FmHA  and  engaged  in  activities 
which  FmHA  shall  have  determined,  gr  may 
determine,  involved  discretion  with  respect 
to  the  granting  of  assistance  under  the 
Biomass  Energy  and  Alcohol  Fuels  Act  of 
1980  and  other  Acts  administered  by  FmHA 
from  time  to  time. 

17.  Certification — The  applicant  hereby 
certifies  that 

(a)  The  Applicant  has  read  FmILA  Policy 
and  Regulations  concerning  representatives 
and  their  fees  and  has  not  paid  or  incurred 
any  obligation  tp  pay,  directly  or  indirectly, 
any  fee  or  other  compensation  for  obtaining 
the  loan  hereby  applied  for,  other  than  for 
services  and  expenses  set  out  in  pursuant  to 
paragraph  16  above. 

(b)  The  applicant  has  not  paid  or  incurred 
any  obligation  to  pay  to  any  Government 
employee  or  special  Government  employee 
any  fee,  gratuity  or  anything  of  value  for 
obtaining  the  assistance  hereby  applied  for.  If 
such  fee,  gratuity,  etc.  is  or  has  been  solicited 
by  any  such  employee  the  applicant  agrees  to 
report  such  information  to  the  Office  of 
Inspector  General,  USDA,  Washington,  D.C. 
20250. 

(c)  Information  contained  above  and  in 
Attachment  A  and  exhibits  hereto  is  true  and 
complete  to  the  best  knowledge  and  belief  of 
the  applicant  and  is  submitted  for  the 
purpose  of  requesting  FmHA  to  guarantee  a 
loan  by  a  lender  to  the  applicant. 

(d)  The  applicant  hereby  covenants, 
promises  and  agrees  to  provide  the  lender 
and  FmHA  timely  periodic  financial 
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statements  including  the  annual  audit 
financial  statements  required  in  PmHA 
Regulation,  and  failure  to  provide  such 
reports  will  be  considered  as  a  default  under 
the  loan  guarantee. 

(c)  The  applicant  agrees  that  if  Hnancial 
assistance  is  rendered  by  FmHA  that  it  is 
subject  to  all  the  applicable  Subparts  of  Title 
7  CFR  1990,  and  any  future  amendments  of 
the  Regulations  not  in  inconsistent  with  this 
application. 

Notice:  In  accordance  with  5  U.S.C.  552a, 
the  Privacy  Act  of  1974,  any  individual  should 
be  provided  a  copy  of  Form  FmHA  410-9, 
“Statement  Required  by  the  Privacy  Act,"  at 
the  time  this  application  is  completed. 

Warning:  Section  1001  of  Title  18,  United 
States  Code  provides:  "Whoever,  in  any 
matter  within  the  jurisdiction  of  any 
department  or  agency  of  the  United  States 
knowingly  and  willfully  falsifies,  conceals  or 
covers  up  a  material  fact,  or  makes  any  false, 
fictitious  or  fraudulent  statements  or 
representations,  or  makes  or  uses  any  false 
writing  or  document  knowing  the  same  to 
contain  any  false,  bctitious  or  fraudulent 
statement  or  entry,  shall  be  fined  not  more 
than  $10,000  or  imprisoned  not  more  than  5 
years,  or  both." 

Misrepresentation  of  material  facts  may  also 
be  the  basis  for  denial  of  financial  assistance 
by  the  Farmers  Home  Administration. 


Applicant  h^ame:! 


Seal] 


Attest:  - 

Date  Signed: - ,  19 — . 

(Title) - 

(Title) - 

Applicant’s  Contact  Person: 

Name - - - 

Address - 

Telephone - 

Part  B 

Instruction:  Lender  completes  items  18 
through  28  and  submits  the  original  and  one 
copy  of  this  application  and  Attachment  A 
and  all  supporting  documents  to  FmHA. 

18.  Request  for  Guarantee: 

(For  use  only  by  lender) 

Lender  tax  identiheation: 

No. - 

We  propose  to  make  and  agree  to  service  a 
loan  to  the  applicant  named  on  page  1  of  this 
Application.  We  have  verified  the 
information  set  forth  in  Part  A  and 
Attachment  A.  We  request  an  FmHA  loan 
Guarantee  subject  to  the  provision  of  the 
applicable  FmHA  Regulations  Part  1990  A 
and  C  and  Appendix  A. 

19.  Terms  and  Conditions  of  Loans:  Percent 

of  Guarantee  Requested - %. 


^orporate 


Title 


(l)Type 


Amoum  Temi  Interest '  Monthly 

(years)  (percent)  payments 


Real  estate^ . . . . . .  .  _  _ _ _ _ _ _ _ _ 

Machinery  and  equipment _ _ _ _ _ _ _  _ _ _ _ 

Other  (specify  in  attachment) . . . . . .  . . 


Total 


'  It  a  variable  rale,  loSow  by  a  "v"  and  identify  base  rate  used  and  what  interest  differerrtial  is  added  to  base  rate.  If  multi¬ 
rates  are  used  provide  overall  effective  interest  rate  for  the  entire  loan: - % 

Note  —Total  can  not  exceed  90%  of  total  construction  cost  of  project 


20.  Colluteral  and  lien  position:  (Describe 
collateral,  to  be  required  and  obtained  as 
security  whether  now  owned  or  to  be 
acquired.  List  net  book  value,  any  existing 
liens  against  such  collateral.) 


21.  Planned  disbursements:  (plans  for 
disbursing  the  loan.) 


22.  Personal  and/or  corporate  guarantees 
recommended: 


23.  Insurance;  Insurance  to  be  required  by 
the  borrower. 


24.  Loan  agreement:  Attach  proposed 
lender  and  borrower  loan  agreement. 


25.  l,ender's  experience  with  FmHA: 

(a)  Have  you  made  any  loans  guaranteed 
by  Fml  lA?  □  Yes  □  No 

If  yes,  check  program  area: 

□  Farmer  Programs  □  Rural  Housing 

□  Business  and  Industry  □  Biomass 
Energy. 

(b)  If  applicant  has  or  had  a  loan(s)  with 
you,  has  such  loan(s)  appeared  in  regulatory 
examination  report? 


□  Yes  □  No  If  yes.  explain. 


26.  Verify  and  Comment  on  Applicant's 
Debts:  (Attach  schedule). 


27.  Plans  for  constituting  the  loan: 

(a)  Will  retain  entire  loan  □  Yes  □  No 

(b)  Will  utilized  secondary  market  for 

guaranteed  portion  (indicated  by  check). 
Assignment - Multi-note - 

(c)  Participation  of  unguaranteed  portion 

□  Yes  GNo 

Note. — Lenders  are  required  to  hold  5%  of 
loan  amount  out  of  the  unguaranteed  portion 
of  the  loan.  The  borrower  must  have  the  right 
to  pre-pay  their  loan(s).  Prepayment  penalties 
are  permitted,  if  reasonable  and  provided 
FmHA  approves  them. 


28.  Certifications:  The  Lender  hereby 
certifies  that  it  is  not  willing  to  extend  credit 
to  the  applicant  at  reasonable  rates  and 
terms,  taking  into  consideration  prevailing 
rates  and  terms  for  loans  for  similar  purposes 


'(Individuul.  general  partner,  trade  name,  or 
corporation  name). 


and  periods  of  time,  and  to  Hnance  the 
construction  of  the  biomass  energy  project  for 
which  the  loan  is  sought  without  a 
guarantee. 

Opinion:  In  our  opinion,  the  loan  appears 
feasible  and  all  FmHA  requirements  will  be 
met. 

Warning:  Section  1001  of  Title  18,  United 
States  Code  provides:  “Whoever,  in  any 
matter  within  the  jurisdiction  of  any 
department  or  agency  of  the  United  States 
knowingly  and  willfully  falsifies,  conceals  or 
covers  up  a  material  fact,  or  make  any  false. 
Hetitious  or  h-audulent  statements  or 
representations,  or  makes  or  uses  any  false 
writing  or  document  knowing  the  same  to 
contain  any  false,  fictitious  or  fraudulent 
statement  or  entry,  shall  be  fined  not  more  . 
than  $10,000  or  imprisoned  not  more  than  5 
years,  or  both. 

Misrepresentation  of  material  facts  may 
also  be  the  basis  for  FmHA  not  issuing  a 
Loan  Note  Guarantee  or  voiding  any  Loan 
Note  Guarantee  that  may  be  issued. 

Lender: 

Contact  Person - 

Telephone  Number - 

Date - ,  19 — 

Name  and  Address  of  Lender  (Include  ZIP)  — 


By;  (Authorized  Officer) - 

Tide  - 

Attachment  A — Biomass  Energy  Project 
Technical  Information 

The  regulations  for  this  program  require 
that  any  project  eligible  for  assistance  be 
technically  and  economically  feasible  and 
that  reasonable  assurance  be  provided  that 
the  assistance  can  be  repaid  from  the 
project’s  income,  including  income  from  by¬ 
products.  The  basic  data  describing  this 
project  and  establishing  its  technical  and 
economic  feasibility  are  provided  by  this 
Attachment  and  by  applicable  documentation 
required  under  item  15  of  Part  A  and  the 
Regulations. 

Instruction:  This  Attachment  provides  the 
basic  technical  description  of  the  project.  It  is 
to  be  completed  by  all  applicants.  The 
original  and  two  copies  with  any  supporting 
attachments  should  be  submitted  to  the 
proposed  lender,  in  the  case  of  loan 
guarantee  applications,  or  to  FmHA  in  the  ■" 
case  of  insured  loan  applications. 

1.  Type  of  Project;  (Check  as  appropriate: 
more  than  one  item  may  be  applicable)  ^ 

-  Small  Scale/On  Farm 

-  Small  Scale/Off  Farm 

(Small  scale  is  defined  as  not  more  than  1 
million  gallons  annual  anhydrous  ethanol 
capacity  or  its  equivalent  in  other  biomass 
energy  forms) 

-  Intermediate  Scale/On  Farm 

-  Intermediate  Scale/Urban 

(Intermediate  scale  is  defined  as  1  million  to 
less  than  15  million  gallons  annual 
anhydrous  ethanol  capacity  or  its  biomass 
energy  equivalent) 

-  Intermediate  Scale/Rural  Off  Farm 

-  Large  Scale  Project 

(Large  scale  is  defined  as  more  than  15 
million  or  more  gallons  annual  anhydrous 
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ethanol  capacity  or  its  biomass  energy 
equivalent,  which  is  owned  and  operated 
by  a  cooperative  or  which  uses  wood  or 
wood  residues  as  feedstocks) 

2.  Principal  Product:  __ 

- Anhydrous  Ethanol 

-  Non-anhydrous  Ethanol 

- Methanol 

- Methane 

-  Wood  Pellets  (or  other  processed  wood 

energy  form) 

-  Other  (specify): 

3.  Secondary  Product(s): 

- Wet  Stillage 

- Dried  Distillers  Grains 

- Carbon  Dioxide 

-  Other  (specify) 

4.  Annual  Capacity  of  Project: 

- Gallons  annual  ethanol  production. 

anhydrous  basis 

[Note:  Other  biomass  energy  forms  should 
be  converted  to  anhydrous  ethanol,  which  is 
established  to  have  84,400  BTU  per  galloiL 
Applicant  should  indicate  here  basis  for  his 
capacity  specification:  i.e.,  three  shift 
operation  330  days  per  year  or  other) 

5.  Feedstock(s)  to  be  Used:  (Use  “1"  for 
principal  feedstock  and  “2”,  “3",  eta,  for 
secondary  feedstocks  in  order  of  planned 
importance) 

-  Com 

-  Milo 

-  Wheat 

- Other  Crain  (specify) 

- Mixed  grains 

-  Sugar  beets 

- Saw  dust 

- Manure 

-  Potatoes 

-  Molasses 

-  Whey 

-  Bagasse 

-  Wood/Forest  residues 

-  Crop  residues 

- Other  (specify) 

6.  Technology  to  be  Employed:  (Give  trade 

name  if  technology  is  identified  with  specific 
firm  or  inventor.  If  continuous  fermentation 
or  if  project  has  any  other  unique  technical 
features,  so  indicate.  Otherwise,  describe  as 
“conventional”.)  - 

Name  of  prime  design  engineer: 

7.  Primary  Fuel  to  be  Used: 

- Coal 

-  Natural  gas 

-  Fuel  Oil  (petroleum) 

-  Propane 

-  Crop  residues 

-  Methane 

-  Solar  energy 

- Wood  or  forest  products  and  residues 

-  Co-generated  steam 

- Other  (specify): 

[Note:  In  the  event  that  more  th^  one 
primary  fuel  source  is  to  be  used,  other  than 
general  purpose  electricity,  indicate  in  each 
applicable  blank  the  approximate  percentage 
of  total  primary  fuel  requirements  to  be 
supplied  from  that  energy  source) 

8.  Planned  Disposition  of  Principal 
Products:  (Marketing)  (Rank  1.  2,  ^  as 
appropriate  in  order  of  relative  importance) 
- On  farm  use 

- On  farm  use  plus  sale  (indicates 

planned  percentages:  e.g.,  50/50) 


-  Sale  to  gasohol. blender/ distributor 

-  Sale  to  gasohol  refinery 

-  Sale  to  U.S.  Government,  State 

Government,  Local  Government  (check  and 
underline  as  appropriate) 

- Retail  sale 

- Other  (specify;  e.g.,  non-farm  in-plant 

use) 

9.  Project  Milestones; 

Planned  date  to  initiate  construction  (if 

applicable):  - 

Planned  date  to  complete 

construction;  - 

.  Planned  start-up  date:  - 

10.  Proposed  Sources  and  Uses  of  Funds; 

Guaranteed  or 

Construction  insured  loan  Other  funds 

funds 

Real  Estate .  $  $ - 

Machinery  and 

Equipment' .  .  . 

Installation . . . . .  .  . 

Engineers  Fees. . . .  .  . 

Other  Fees _  _  _ 

Construction  Interest .  ■  ■  ■ '  _  - 

Other  Construction 


(Specify): 
(a) - 


Total  Construction  .....(a) -  (b) 


Other  Uses  of  Funds: 

Working  Capital .  K - 

Other  (spedfy): 

(b) - K  - 

(0 . .  X  - 

Total  Non¬ 
construction  Costs:....  X  (c) - 

Total  Project  Cost: .  .  . 

(=  (a)+(b)+(c) 

above) _ _  _  _ ^ - 


'If  used  equipment  or  plant  is  involved,  attach  an  engi¬ 
neer's  appraisal  of  value  in  use. 

11.  Other  Funding: 

Indicate  the  provisions  that  have  been 
made  for  working  capital.  (Attach* 
commitment  and  identify  source  of  funding.) 

12.  Comment  on  Water  Supply  Availability; 
Approximately  how  much  will  be  required: 
Per  gallon  (or  other  unit)  of 

production:  - 

Per  year  (assuming  full  capacity 
operations)  - 

Availability;  - 

13.  Comment  on  Transportation 
Availability: 

For  assembly  of  feedstocks: - 

For  shipping  of  principal 

product(s): - 

For  shipping  of  by-products:  - 

14.  Comment  on  Planned  Storage  Facilities: 

Feedstocks:  - : - 

Principal  Product(s):  - ^ - 

By-Products: - 

15.  Fjiplain  Market  Commitments  for  Sale 
of  Product  (if  applicable):  (Provide  supporting 
documents) 

16.  Planned  Disposition  of  Products  and  By- 
Products  (Annual  Basis) 

(a)  Primary  Product: - 

Planned  Annual  Output: - (gals/ tons) 

Disposition: 

Internal  Use: - % 

Sale: - % 

(b)  By-Product  (I): -  ^ 


Planned  Annual  Production; - (gals/ 

tons) 

Disposition: 

Internal  Use: - % 

Sale: - % 

Waste; - % 

(c)  By-Product  (II): - 

Planned  Annual  Production: - (gals/ 

tons) 

Disposition: 

Internal  Use; - % 

Sale: - % 

Waste: - % 

17.  Credit  for  Intental  Consumption  of 
Biomass  Energy  Produced:  (If  it  is  planned 
that  some  or  all  of  the  biomass  energy  to  be 
produced  will  be  used  on  farm  or  in-plant  to 
displace  purchase  fuels,  a  credit  may  be 
taken  against  the  cost  of  production  based  on 
the  projected  purchase  price  of  the  fuel 
displaced.  Indicate  the  amount  and  method  of 
calculation  here.  A  credit  may  also  be  taken 
for  on  farm  use  of  by-products  such  as  wet 
stillage.  Again,  provide  amount  and  method 
of  calculation.) 

18.  Estimated  new  Direct  Full-Time 
Employment  the  Project  Will  Employ  at 
Idanned  Level  of  Operations:  (assume  40-hour 
workweek); 

Misrepresentation  of  material  facts  in  this 
application  may  be  the  basis  for  denial  of 
financial  assistance  by  the  Farmers  Home 
Administration. 

Corporate  Seal 

Attest  - 


(Title) 

Applicant  Name* 


bate  Signed 


Exhibit  A-2 — Application  for  FmHA  Biomass 
Energy  Insured  Loan  Assistance,  Form  FmHA 
1990-2 

General  Information:  All  applicants  for 
FmHA  insured  loan  assistance  for  biomass 
energy  projects  will  complete  this  form  and 
submit  it  (original  and  two  copies),  together 
with  attachments  to  FmHA. 

This  application  package  consists  of  two 
documents: 

Part  A*  Background,  legal  and  feasibility 
information  essential  to  the  processing  of  the 
application. 

Attachment  A:  Technical  information 
required  both  for  evaluation  of  the 
application  and  overall  FmHA  program 
management. 

For  complete  guidance,  see  FmHA 
Regulation  1990-A  and  B,  1990  Appendix  A 
and  related  FmHA  Forms. 


If  additional  space  is  required  to  answer 
any  of  the  following  questions,  attachment 
sheets  are  authorized.  Additional  information 
may  be  obtained  at  any  FmHA  office. 

Name: 

(Show  the  eofiicial  name  of  the  person, 
partnership,  or  corporation  submitting  the 
application.  Do  not  use  abbreviations  unless 


72076  Federal  Register  /  Vol.  45.  No.  212  /  Thursday.  October  30,  1980  /  Rules  and  Regulations 


they  are  parts  of  the  o^icial  name  of  the 
applicant.  For  proprietor,  show  name(s) 
followed  by  “doing  business  as”  and  trade 
name  used,  if  any.  If  a  partnership,  attach  a 
copy  of  the  partnership  agreement.  If  a 
franchise,  provide  a  copy  of  the  franchise 
agreement.) 

Address:  - - 

City:  - : - : - 

County:  — ^ - 

State:  • — - 

Zip  Code:  - 

Telephone:  - 

2.  Project  location: 

City:  - 

County: - 

State: - 

3.  Provide  a  brief  description  of  the  project 
for  which  assistance  is  requested: 


4.  Business  history:  (provide  a  brief 
summary  of  the  applicant's  business  and/or 
occupational  history): 


5.  Federal,  State,  or  local  government 
financing:  (list  assistance  received  or  any 
pending  applications.  Include  direct, 
participation,  insured,  or  guaranteed  loans 
and  grants  from  any  Government  agency.) 


6.  Litigation;  (list  details  of  any  pending  or 
final  disciplinary  or  legal— civil  or  criminal — 
action  against  the  applicant,  guarantors, 
partners,  principal  owners  and  directors). 


7.  Attorneys,  accountants,  and  other 
parties;  list  the  names  of  all  attorneys, 
accountants,  engineers,  consultants, 
appraisers,  packagers,  agents,  and  all  other 
similar  parties  whether  individuals, 
partnerships,  or  associations,  engaged  by  or 
on  behalf  of  the  applicant,  whether  on  a 
salary,  retainer  or  fee  basis  and  regardless  of 
the  amount  of  compensation,  for  the  purpose 
of  rendering  professional  or  other  services  of 
any  nature  whatever  to  applicant  in 
connection  with  the  preparation  or 
presentation  of  this  application.  List  all  fees 
or  other  charges  or  compensations  paid  or  to 
be  paid  for  any  purpose  in  connection  with 
this  application  or  disbursement  of  the  loan 
whether  in  money  or  other  property  of  any 
kind  whatever,  by  or  for  the  account  of  the 
applicant,  together  with  a  description  of  such 
services  rendered  or  to  be  rendered,  with 
justification  for  such  purposes.  Note:  all  fees 
and  charges  are  subject  to  FmHA  review  and 
approval.  Attach  justiHcation. 


Name  and  Description  of  Total  Compen- 

address  senrices  compensation  sation 

(include  Zip  rendered  or  to  agreed  to  be  already 
code)  be  rendered  paid  paid 


Enter  specific  dollar  amounts  of  hourly 
rates.  "Unknown,”  "Undetermined,”  or  other 
imprecise  terms  are  insufficient. 

8.  Subsidiaries  and  affiliates: 

(a)  List  the  names  and  addresses  of  all 
concerns  that  are  subsidiaries,  parent 
organizations,  or  affiliates  of  the  applicant. 


including  concerns  in  which  the  applicant 
holds  a  controlling  (but  not  necessarily  a 
majority)  interest: 


(b)  List  all  other  concerns  that  are  in  any 
way  affiliated,  by  stock  ownership, 
management  contracts,  or  otherwise,  with  the 
applicant.  The  applicant  should  comment 
briefly  regarding  the  relationship  between  the 
applicant  and  such  subsidiaries  or  affiliates 
and  if  the  applicant  has  no  subsidiary  or 
afniiate,  a  statement  to  this  effect  should  be 
made.  Signed  and  dated  balance  sheets, 
operating  statements  and  reconciliations  of 
net  worth  must  be  submitted  for  all 
subsidiaries,  parent  organizations,  and 
affiliates  in  the  same  manner  as  is  required  of 
the  applicant. 


9.  Purchase  and  sales  relation  with  others: 
Does  applicant  currently  or  in  the  future 
expect  to  buy  from,  sell  to  or  use  the  services 
of  any  concern  in  which  an  officer,  director, 
principal  owner,  partner,  or  proprietor  of  the 
applicant  has  a  substantial  interest?  □  Yes 
□  No  If  "Yes”  give  names  of  such  officer, 
director,  owner,  and  partners,  names  of  such 
concerns  and  explain  the  nature  of  the 
transaction(s). 


10.  Receivership-bankruptcy:  Has 
applicant,  any  ofHcer,  partner,  principal 
owner,  director  of  the  applicant,  affiliate  or 
any  other  concern  with  which  such  person 
has  been  connected  ever  been  in  receivership 
or  adjudicated  bankrupt?  □  Yes  DNoIf 
"Yes”  give  names,  dates  and  details. 


11.  Disclosure  of  special  information 
regarding  principals: 


(a)  List  below  the  names  of  any  FmHA 
employees  who  are  related  by  blood, 
marriage,  or  adoption,  or  who  have  any 
present  or  have  had  any  past  direct  or 
indirect  Bnancial  interest  in  or  association 
with  the  proposed  borrower  or  any  of  its 
partners,  officers,  directors  or  principal 
owners,  including  such  interest  in  other 
enterprises; 

(b)  when  the  proprietor,  or  any  partner, 
officer,  director,  principal  owner,  or  their 
spouse(s)  is  an  employee  of  the  U.S. 
Government,  including  members  of  the  armed 
forces,  detailed  information  shall  be 
submitted  with  this  ai^lication.  Check  box(s) 
if  (a)  or  (b)  is  not  applicable:  □  (a)  □  (b) 


Names  and  addresses  Details  of  relationship  or 

(inciude  Zip  code)  interest 


12.  Management:  Enter  the  names  of  (a)  all 
partners,  key  officers,  directors  or 
stockholders  and  their  annual  compensation, 
including  salaries,  fees,  withdrawals,  etc.,  (b) 
hired  manager,  and  (c)  all  owners  having  20 
percent  or  more  interest  in  the  proposed 
borrower.  Elected  officials  and  managers  on 
applications  for  loans  from  public  bodies  a^e 
excluded,  and  the  information  requested 
above  is  only  for  the  project  covered  by  the 
Bnancial  assistance  application.  Attach  in  the 
case  of  any  offering  of  personal  guarantee 
current  Hnancial  statements  not  over  60  days 
old  at  the  time  of  filing;  and  for  any  corporate 
guarantee,  current  financial  statements  not 
over  90  days  old  at  the  time  of  filing  and 
certified  by  an  officer  of  the  corporatkm. 


(a) 

(b) 

«c) 

td) 

(e) 

(0 

(d 

life 

Poeltion 

Annual 

Percent 

Outside 

Personal 

Insurance 

Name 

Of  tille 

compensalfon 

ownership 

net 

worth 

guarantee 
offered 
(Yes  or  No) 

carried  for 
benefit  of 
applicant 

13.  Regulatory  Agencies:  List  all  regulatory 
agencies  (National,  State  and  Local)  from 
which  any  approvals,  permits,  licenses  or 
clearances  are  necessary  for  the  project. 


Name  of 

regulatory  agency 


Current  status  of 
application 


14.  Instruction  To  Applicant:  Attach  to  this 
application  the  following  supporting 
documents,  which  are  not  ail  inclusive  of  the 
Regulations  requirements  (see  the 
Regulations  for  additional  requirements): 

(a)  Form  FmHA  449-4,  "Statements  of 


Personal  History,”  if  requested  by  FmHA. 

(b)  Financial  data  for  new  or  existing 
businesses  as  required  in  accordance  with 
FmHA  regulation. 

(c)  Aging  of  accounts  receivable  and 
payable.  (Use  30,  60,  90  days  with  individual 
account  explanation  of  items  over  90  days 
old). 

(d)  Provide  supporting  documentation  for 
project  projections,  including  economic 
factors,  markets,  management,  etc. 

(e)  Final  plans  and  specifications  must  be 
submitted  to  FmHA  for  approval  prior  to  the 
commencement  of  construction.  Architectural 
or  engineering  plans,  if  applicable,  need  to  be 
attached. 

(f)  If  construction  is  involved,  provide 
applicable  equal  opportunity  and  non¬ 
discrimination  forms. 

(g)  Form  FmHA  449-10,  "Applicant’s 
Environmental  Impact  Evaluation.” 
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(h)  Evidence  as  to  whether  the  project  is 
located  in  a  flood  plain  or  mudslide  hazard 
area. 

(i)  Provide  a  statement  of  the  effect  the 
project  would  have  on  Historic  Places,  if  any. 

(jj  If  loan  is  in  excess  of  $100,000,  provide 
certification  and  notices  for  the  Clean  Air  Act 
and  the  Federal  Water  Pollution  Control  Act. 

(k)  Document  utilities  availability  with 
letter  of  commitment  from  utilities,  energy, 
water,  sewer,  fire  and  police  protection. 

(l)  For  all  persons  listed  under 
MANAGEKffiNT,  item  13,  provide  brief 
description  of  education,  technical  training, 
employment  and  business  experience 
(resume  may  be  used). 

(m)  Provide  a  detailed  debt  schedule 
correlated  to  the  latest  balance  sheet 
reflecting  the  name  of  creditors,  loan  purpose, 
original  loan  amoimt  and  loan  balance,  date 
of  loan,  interest  rate,  maturity  date,  monthly 
or  annual  payments,  payment  status  and 
collateral  that  secures  such  loans.  (Form 
FmHA  449-29  may  be  used.) 

(n)  Engineering  agreement. 

(o)  Preliminary  engineering  report  (See 
FmHA  Regulation  1990.300). 

(p)  For  on-farm  projects,  FmHA  Form  410- 
1,  “Application  for  FmHA  Services." 

15.  Policy  and  Regulations  Concerning 
Representatives  and  Their  Fees: 

(a)  An  applicant  for  a  loan  may  obtain  the 
assistance  of  any  attorney,  engineer, 
appraiser,  or  other  representative  to  aid  it  in 
the  preparation  of  its  application,  but  such 
representation  is  not  mandatory.  In  the  event 
a  loan  is  approved,  the  services  of  an 
attorney  may  be  necessary  to  assist  in  the 
preparation  of  closing  documents,  title 
examinations,  etc. 

(b)  There  are  no  “authorized 
representatives"  of  FmHA,  other  than  our 
regular  salaried  employees.  Payment  of  any 
fee  or  gratuity  to  FmHA  employees  is  illegal 
and  may  subject  the  parties  involved  to 
prosecution. 

(c)  FmHA  will  not  approve  placement  or 
finder’*  fees  for  the  use  of  attempted  use  of 
influence  in  obtaining  or  trying  to  obtain  a 
loan. 

(d)  Fees  and  charges  are  subject  to  review 
and  approval  as  provided  in  the  Regulations. 

(e)  It  is  the  responsibility  of  the  applicant 
to  set  forth  in  Section  8  of  this  application  the 
names  of  all  persons  or  firms  engaged  by  or 
on  behalf  of  the  applicant  Applicants  are 
also  required  to  advise  FmHA  in  writing  of 
the  names  and  fees  of  any  representatives 
engaged  by  the  applicant  subsequent  to  the 
filing  of  the  application.  Failure  to  so  notify 
FmHA  may  be  considered 
“misrepresentation”  and  may  void  FmHA’s 
guarantee  if  lender  had  knowledge  of  this 
omission. 

(f)  Any  applicant  having  any  question 
concerning  the  payment  of  fees,  or  the 
reasonableness  of  fees,  should  communicate 
with  FmHA  before  the  application  is  filed  for 
a  loan. 

16.  Agreement  of  Nonemployment  of  FmHA 
Personnel;  In  consideration  of  FmHA 
guaranteeir^  any  part  of  the  loan  applied  for 
in  this  application,  the  applicant  hereby 
agrees  with  FmHA  that  applicant  will  not,  for 
a  perioid  of  two  years  after  date  of  guarantee 
of  any  part  of  the  loan,  employ  or  tender  any 


office  or  employment  to,  or  retain  for 
professional  services,  any  person  who,  on  the 
date  of  such  disbursement  or  within  one  year 
prior  to  said  date,  (a)  shall  have  served  as  an 
employee  of  FmHA  and  (b)  as  such,  shall 
have  occupied  a  position  or  engaged  in 
activities  which  FmHA  shall  have 
determined,  or  may  determine,  involved 
discretion  with  respect  to  the  granting  of 
assistance  imder  the  Biomass  Energy  and 
Alcohol  Fuels  Act  of  1980  and  other  Acts 
administered  by  FmHA. 

17.  Certification — The  applicant  hereby 
certifies  that- 

(a)  The  Applicant  has  read  FmHA  Policy 
and  Regulations  concerning  representatives 
and  their  fees  and  has  not  paid  or  incurred 
any  obligation  to  pay,  directly  or  indirectly, 
any  fee  or  other  compensation  for  obtaining 
the  loan  herby  applied  for,  other  than  for 
services  and  expenses  set  out  in  paragraph  16 
above. 

(b)  The  applicant  has  not  paid  or  incurred 
any  obligation  to  pay  to  any  Government 
employee  or  special  Government  employee 
any  fee,  gratuity  or  anything  of  value  for 
obtaining  the  assistance  hereby  applied  for.  If 
such  fee,  gratuity,  etc.  is  or  has  been  solicited 
by  any  such  employee  the  applicant  agrees  to 
report  such  information  to  the  Office  of 
Inspector  General,  USDA,  Washington,  D.C. 
20250. 

(c)  Information  contained  above  and  in 
Attachment  A  and  exhibits  hereto  is  true  and 
complete  to  the  best  knowledge  and  belief  of 
the  applicant  and  is  submitted  for  the 
purpose  of  requesting  FmHA  to  award  a  loan 
to  the  applicant. 

(d)  The  applicant  hereby  covenants, 
promises  and  agrees  to  provide  the  lender 
and  FmHA  timely  perio^c  financial 
statements  including  the  aimual  audit 
financial  statements  required  in  FmHA 
Regulations. 

(e)  The  applicant  agrees  that  if  financial 
assistance  is  rendered  by  FmHA  that  it  is 
subject  to  all  the  applicable  Subparts  of  Title 
7  CFR 1990,  and  any  future  amendments  of 
these  Regulations  not  inconsistent  with  this 
application. 

Notice;  In  accordance  with  5  U.S.C.  552a, 
the  Privacy  Act  of  1974,  any  individual  should 
be  provided  a  copy  of  Form  FmHA  410-9, 
“Statement  Required  by  the  Privacy  Act,”  at 
the  time  this  application  is  completed. 

Warning:  Section  1001  of  Title  18,  United 
States  Code  provides:  “Whoever,  in  any  * 
matter  within  the  jurisdiction  of  any 
department  or  agency  of  the  United  States 
knowingly  and  willfully  falsifies,  conceals  or 
covers  up  a  material  fact,  or  makes  any  false, 
fictitious  or  fraudulent  statements  or 
representations,  or  makes  or  uses  any  false 
writing  or  document  knowing  the  same  to 
contain  any  false,  fictitious  or  fraudulent 
statement  or  entry,  shall  be  fined  not  more 
than  $10,000  or  imprisoned  not  more  than  5 
years,  or  both." 

Misrepresentation  of  material  facts  may 
also  be  the  basis  for  denial  of  financial 
assistance  by  the  Farmers  Home 
Administration. 

^Applicant  Name:  - 


Corporate  Seal  ■ 


Attest:  - 

Date  Signed:  — - 19 — 

(Title) - 

(Title) - 

Applicant's  Contact  Person: 

Name - - - 

Address - - - 

Telephone - 

*(Individual,  general  partner,  trade  name,  or 
corporation  name). 

Attachment  A — Biomass  Energy  Project 
Technical  Information 
The  regulations  for  this  program  require 
that  any  project  eligible  for  assistance  be 
technically  and  economically  feasible  and 
that  reasonable  assurance  be  provided  that 
the  assistance  can  be  repaid  f^m  the 
project's  income,  including  income  from  by¬ 
products.  The  basic  data  describing  this 
project  and  establishing  its  technical  and 
economic  feasibility  are  provided  by  this 
Attachment  and  by  applicable  documentation 
required  under  item  15  of  Part  A  and  the 
Regulations. 

Instruction:  This  Attachment  provides  the 
basiclechnical  description  of  the  project.  It  is 
to  be  completed  by  all  applicants.  The 
original  and  two  copies  with  any  supporting 
attachments  should  be  submitted  to  Uie 
proposed  lender,  in  the  case  of  loan 
guarantee  applications,  or  to  FmHA  in  the 
case  of  insured  loan  applications. 

1.  Type  of  Project:  (Check  as  appropriate: 
more  than  one  item  may  be  applicable) 

- Small  Scale/On  Farm 

- Small  Scale/Off  Farm 

(Small  scale  is  defined  as  not  more  than  1 
million  gallons  annual  anhydrous  ethanol 
capacity  or  its  equivalent  in  other  biomass 
energy  forms) 

- Intermediate  Scale/On  Farm 

- Intermediate  Scale/Urban 

(Intermediate  scale  is  defined  as  1  million  to 
less  than  15  million  gallons  annual 
anhydrous  ethanol  capacity  or  its  biomass 
energy  equivalent) 

- Intermediate  S^le/Rural  Off  Farm 

- Large  Scale  Project 

(Large  scale  is  defined  as  more  than  15 
million  or  more  gallons  annual  anhydrous 
ethanol  capacity  or  its  biomass  energy 
equivalent,  which  is  owned  and  operated 
by  a  cooperative  or  which  uses  wood  or 
wood  residues  as  feedstocks) 

2.  Principal  Product: 

- Anhydrous  Ethanol 

- Non-anhydrous  Ethanol 

- Methanol 

- Methane 

- Wood  Pellets  (or  other  processed  wood 

energy  form) 

- Other  (specify): 

3.  Secondary  Product(s): 

- Wet  Stillage 

- Dried  Distillers  Grains 

- Carbon  Dioxide 

- Other  (specify) 

4.  Annual  Capacity  of  Project: 

- Gallons  annual  ethanol  production, 

anhydrous  basis 

[Note:  Other  biomass  energy  forms  should  be 
converted  to  anhydrous  ethanol,  which  is 
established  to  have  84,400  BTU  per  gallon. 
Applicant  should  indicate  here  basis  for  his 
capacity  specification:  i.e.,  three  shift 
operation  330  days  per  year  or  other) 
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5.  Feedstockis)  to  be  used:  (Use  “1”  for 
principal  feedstock  and  “2",  "3",  etc.,  for 
secondary  feedstocks  in  order  of  planned 
importance] 

- Com 

- Milo 

- Wheat 

- Other  Grain  (specify] 

- Mixed  grains 

- Sugar  beets 

- Saw  dust  ' 

- Manure 

- Potatoes 

- Molasses 

- Whey 

- Bagasse 

- Wood/Forest  residues 

- Crop  Residues 

- Other  (specify] 

6.  Technology  to  be  Employed;  (Give  trade 

name  if  technology  is  identified  with  specific 
firm  or  inventor.  If  continuous  fermentation 
or  if  project  has  any  other  unique  technical 
features,  so  indicate.  Otherwise,  describe  as 
“conventional”.] - 

Name  of  prime  design  engineer;  - 

7.  Primary  Fuel  to  be  Used: 

- Coal 

- Natural  Gas 

- Fuel  Oil  (petroleum] 

- Propane 

- Crop  residues 

- Methane 

- Solar  energy 

- Wood  or  forest  products  and  residues 

- Co-generated  steam 

- Other  (specify]: 

[Note:  In  the  event  that  more  than  one 
primary  fuel  source  is  to  be  used,  other 
than  general  purpose  electricity,  indicate  in 
each  applicable  blank  the  approximate 
percentage  of  total  primary  fuel 
requirements  to  be  supplied  from  that 
energy  source] 

8.  Planned  Disposition  of  Principal 
Products:  (Marketing]  (Rank  1,  2,  3,  as 
appropriate  in  order  of  relative  importance] 
- On  farm  use 

- On  farm  use  plus  sale  (indicate  planned 

percentages:  e.g.,  50/50] 

- Sale  to  gasohol  blender/distributor 

- Sale  to  gasohol  refinery 

- Sale  to  U.S.  Government,  State 

Government,  Local  Government  (check  and 
underline  as  appropriate] 

- Retail  sale 

- Other  (Specify:  e.g.,  non-farm  in-plant 

use] 

9.  Project  Milestones: 

Planned  date  to  initiate  construction  (if  appli¬ 
cable];  — 

Planned  date  to  complete  construction: - 

Planned  start-up  date:  - 

10.  Proposed  Sources  and  Uses  of  Funds: 


Construction 

Guaranteed  or 
insured  loan 
funds 

Other  funds 

Machinery  and 

Installation . 

Engineers  fees . 

Other  lees. 

Construction  interest. 


Guaranteed  or 

Construction  insured  loan  Other  funds 

funds 


Other  construction 
(specify): 

(a)  . 

(b)  . — 

|c) — . - . - 


Total  construction: .  . . (a) - (b) 


Other  uses  of  funds: 

Working  capital .  x - 

Other  (specify):  . - . - 

(a)  .  X  - 

(b)  .  X  - 

(c)  . . x_  - 

Total  Non¬ 
construction 

Costs . . . .  X - (c) 


Total  project  cost 
(=(a)+(b)+(c) 
above) . 


*tf  used  ^uipment  or  plant  is  involved,  attach  an  engi¬ 
neer's  appraisal  of  value  in  use. 

11.  Other  Funding: 

Indicate  the  provisions  that  have  been 
made  for  working  capital.  (Attach 
commitment  and  identify  source  of  funding.] 

12.  Comment  on  Water  Supply  Availability; 
Approximately  how  much  will  be  required: 

Per  gallon  (or  other  unit]  of  production: - 

Per  year  (assuming  full  capacity  operations] 


Availability: 


13.  Comment  on  Transportation 
Availability: 

For  assembly  of  feedstocks: - 

For  shipping  of  principal  product(s]:  - 

For  shipping  of  by-products: - 

14.  Comment  on  Planned  Storage  Facilities: 

Feedstocks:  - 

Principal  Produces):  - - 

By-Products: - 

15.  Explain  Market  Commitments  for  Sale 
of  Product  (if  applicable]:  (Provide  supporting 
documents) 

16.  Planned  Disposition  of  Products  and  By- 
Products  (Annual  Basis] 

(a]  Primary  Product:  - 

Planned  Annual  Output: - (gals/ 

tons] 

Disposition:  - 

Internal  Use: - % 

Sale: - % 

(b]  By-Product  (!]:  - 

Planned  Annual  Production: - 

(gals/tons] 

Disposition:  - 

Internal  Use: - % 

Sale: - % 

Waste: - % 

(c]  By-Product  (II]:  - 

Planned  Annual  Production: - 

(gals/tons] 

Disposition;  - 

Internal  Use: - % 

Sale: - % 

Waste: - % 

17.  Credit  for  Internal  Consumption  of 
Biomass  Energy  Produced:  (If  it  is  planned 
that  some  or  all  of  the  biomass  energy  to  be 
produced  will  be  used  on  farm  or  in-plant  to 
displace  purchase  fuels,  a  credit  may  be 
taken  against  the  cost  of  production  based  on 


the  projected  purchase  price  of  the  fuel  . 
displaced.  Indicate  the  amount  and  method  of 
calculation  here.  A  credit  may  also  be  taken 
for  on  farm  use  of  by-products  such  as  wet 
stillage.  Again,  provide  amount  and  method 
of  calculation.] 


18.  Estimated  New  Direct  Full-Time 
Employment  the  Project  Will  Employ  at 
Planned  Level  of  Operations:  (assume  40-hour 
workweek]: 

Misrepresentation  of  material  facts  in  this 
application  may  be  the  basis  for  denial  of 
financial  assistance  by  the  Fanners  Home 
Administration. 

*  Applicant  Name  - 

Corporate  Seal 

By  - 

Title  - : - 

Date  Signed: - 19 - 

Attest:  - 

(Title] - ^ - 

Exhibit  B — Determination  of  Exempt 
Categories 

AGENCY:  Department  of  Energy  and 
Department  of  Agriculture. 

ACTION:  Notice. 


SUMMARY:  The  Departments  of  Energy  and 
Agriculture  are  identifying  the  potential 
categories  of  projects  to  which  the 
requirement  for  coordination  between  the 
two  Departments  does  not  apply.  This  action 
is  required  by  Title  II  of  the  Energy  Security 
Act. 

EFFECTIVE  DATE:  This  notice  is  effective 
immediately. 

FOR  FURTHER  INFORMATION  CONTACT:  Ted  D. 

Tarr,  Office  of  Alcohol  Fuels,  Department  of 
Energy,  Room  6A-211, 1000  Independence 
Avenue,  S.W.,  Washington  D.C.  20585;  (202] 
252-9487. 

Earle  Gavett,  Office  of  Budget,  Planning 
and  Evaluation,  Department  of  Agriculture, 
Room  116-A:  14th  and  Indepertdence  Avenue, 
S.W„  Washington,  D.C.  20250;  (202]  447-2634. 
SUPPLEMENTARY  INFORMATION:  Title  II  of  the 
Energy  Security  Act,  Pub.  L.  96-294,  which 
was  enacted  June  30, 1980  (“ESA”], 
authorizes  the  Department  of  Energy  and  the 
Department  of  Agriculture  to  provide 
financial  assistance  to  biomass  and  alcohol 
fuels  projects.  Section  212  divides  the 
authorities  and  responsiblilities  of  the  two 
departments. 

Section  212(c](l]  requires  that  the  Secretary 
of  Agriculture  and  the  Secretary  of  Energy, 
after  evaluation  of  an  application  and  before 
awarding  financial  assistance  based  upon  the 
application,  shall  provide  the  other  Secretary 
with  a  copy  of  the  application  and 
appropriate  supporting  material,  for  a  review 
period  of  not  less  than  15  days.  Section 
212(c](2]  further  provides  that  if  the  reviewing 
Secretary  provides  a  written  notice 
specifying  any  issues  subject  to  such 
Secretaries  review  prior  to  the  end  of  the  15 
days,  then  the  Secretary  concerned  shall 
defer  final  decision  on  the  application  for  an 
additional  30  days  for  both  Secretary  to 
resolve  the  issues.  At  the  end  of  such  30-day 
period,  the  Secretary  concerned  may  make  a 
final  decision  on  the  application. 
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Section  212(c)(3)  speciHes  the  type  of 
review  to  be  conductd  by  each  Secretary.  The 
Secretary  of  Agriculture  shall  review  projects 
for  the  purpose  of  considering  the  national, 
regional  and  local  agriculutural  policy 
impacts  of  a  project  on  agricultural  supply, 
production  and  use.  The  Secretary  of  Energy 
shall  review  projects  for  the  purpose  of 
considering  national  energy  policy  impacts 
and  the  technical  feasibility  of  the  project 

Section  212(c)(4)  requires  that  within  90 
days  of  enactment  of  the  ESA,  the  Secretaries 
of  Energy  and  Agriculture  shall  initially 
determine  categories  of  projects  to  which  the 
review  and  comment  procedures  shall  not 
apply.  This  notice  established  those 
categories  for  which  review  by  the  other 
Secretary  is  not  required. 

The  Secretary  of  Energy  and  the  Secretary 
of  Agriculture  have  jointly  identified  the 
categories  of  projects  exempted  from  the 
requirements  for  review  and  comment  by 
such  Secretary  before  the  other  can  award 
any  Hnancial  assistance  within  his  area  of 
responsibility  as  determined  by  the  Act.  The 
exempted  categories  are: 

1.  All  small-scale  plants  (i.e.,  plants  having 
annual  production  capacity  of  not  more  than 
1  million  gallons  of  ethanol  or  its  BTU  energy 
equivalent  of  other  forms  of  biomass  energy); 

2.  All  intermediate-scale  projects  (i.e., 
plants  having  annual  production  capacity  of  1 
to  15  millibn  gallons  of  ethanol  or  its  BTU 
energy  equivalent  of  other  forms  of  biomass 
energy)  using  standard  conversion 
technology  as  described  in  the  DOE-SERI/SP 
report  451-518,  Fuel  From  Farms — A  Guide  to 
Small  Scale  Ethanol  Production,  February 
1980,  and  the  USDA  report,  Small-Scale  Fuel 
Alcohol  Production,  March  1980. 

There  are  no  exempted  categories  above 
the  iS  million  gallons  per  year  size  plant. 

§  212(a)(2)(c)  requires  concurrence  by  both 
agencies  before  either  can  fund  a  plant  of  this 
size  which  uses  wood  or  woodwaste  as  a 
feedstock  or  which  is  owned  by  a 
cooperative  and  used  feedstocks  other  than 
aquatic  plants.  However,  both  the 
Department  of  Agriculture  and  the 
Department  of  Energy  have  agreed  to  the 
need  for  expeditious  review  and  processing 
of  application;  and,  upon  the  request  of  either 
Department,  the  reviewing  Department  shall 
endeavor  to  complete  its  review  in  a  shorter 
period  of  time  than  the  15  days  allowed  under 
the  ESA. 

The  Departments  have  agreed  to  provide  to 
each  other  certain  technical  data  on  each 
project,  to  be  specified  in  a  memorandum  of 
understanding,  that  will  permit  the 
Department  of  Energy  to  consider  national 
energy  policy  impacts  of  all  projects  and 
permit  the  Department  of  Agriculture  to 
consider  the  national,  regional  and  local 
agricultural  impacts  of  all  projects  on 
agricultural  supply,  production  and  use. 
Analysis  of  such  data  may  provide  the  basis 
for  modirication  of  this  initial  determination 
of  exempt  categories  of  projects. 


Dated;  October  18, 1980. 


Secretary  of  Agriculture. 

Secretary  of  Energy. 

% 
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200 . 

87859 

178 . 

. 70477 

211 . 

88.388 

180 . 

. 69817 

230 

87079  878.59  71775 

182 . 

. 69840 

241 - 

. .' . ..70857 

225 . 

. 71364 

260 . 

. 71776 

226 . - . 

. 71364 

271 

. . 67082 

358 . 

. 69122 

274 

87079  87859 

436 . 

. 68971 

Proposed  Rules: 

446 . 

. 68971 

4 . 

. 65257,  69248 

500 . 

. 71364 

229 . 

. 68965 

509 . 

. 71364 

230 . 

..69476.  69909,  71811 

546 . 

...; . 68971 

239 . 

.67079,  67659,  68965, 

801..:. . . . 

. 69840 

69909,71811 

240 . 

..69248,  69911,  70890 

22  CFR 

249 . 

. 69248 

142 . 

. 69437 

270 _ 

. 69479 

201 . 

. 71798 

216 . 

. 70238 

1BCFR 

217 . 

. 66414 

1 . 

. 65170 

Proposed  Rules: 

141 _ 

. 68389 

51 . 

. 70249 

154 . 

. 67083 

213 . 

. 65258 

204..; . 

. 71563 

357 . 

. 65609 

270 . 

. . . 67083 

358 . 

. 65609 

271 

. 71563,  71778 

444 . 

. 65618 

282 . 

.65170,  65207,  67276, 

801 . 

. 65619 

68389,71563,71780 

899 . 

. 65619 

284 . 

. 66784 

292 . 

. 66787,  71787 

23  CFR 

703 . 

. . . 72006 

280 

. 67091 

740 . 

.  72006 

450 

..69390,  70249 

Proposed  Rules: 

476 . 

. 69390 

Ch.  1 . 

. 70476 

771 . 

. 71968 

2 . . 

. . . 66810 

Proposed  Rules; 

141 . 

. 70476 

450 . 

. 71990 

270  . . 

88810 

630 . 

-68663,  71990 

271 _ 

.65606-65608,66810- 

1217 . 

. 70282 

6681 2. 69929-69931 . 71 587- 

71589 

24  CFR 

282 . 

. 67279 

115 

65560 

19CFR 

300 . 

. 69888 

Proposed  Rules: 

4 . 

. . . . 70857 

51 . 

. .65258 

353 . 

. 64902,  64903 

144 . 

. ....67682 

955 . 

. .  70442,  70443 

146 . 

. 67682 

Proposed  Rules: 

201 . 

. 70909 

Ch.  in.... 

. 71088 

204 . 

. . 67682 

18 . . 

. 70907 

242 . . 

. 67682 

112 . 

. 70907 

570 . 

...67682,  68973 

148 . 

. . 70476 

803 . 

. 67682 

882 . 

_ .U- 67682 

20  CFR 

888 . 

. 67682 

404 . 

...65540,  68931,  71791 

891 . 

. 67682 

416 . 

...65541.70858.71792 

Proposed  Rules: ' 

25  CFR 

404 

.  89248 

151 . 

. 69445 

416 

89248 

252. . 

. 64906 

700 . 

. 67338 

21  CFR 

Proposed  Rules; 

5 . 

. 68932 

120 . 

. 70284 

I7i 

699.39 

55.  _  .  . 

— . . 68934 

172. _ 

. 69939 

56 . . 

. 68934 

173-  -.... 

69939 

57 . 

. 68934 

177 . . 

. 69932 

70  through  90 
(Subchapter  0). 
722—. . 

182.  . 

69932 

. 68934 

233...- . 

. 64960 

;. . 67500 

26  CFR 

784 . 

. 64908 

ft17 . 

. 64006 

1 . 

. 64906,  65560 

01ft  . 

. 67340 

48 . . 

.66452,  69214,  70860 

926 . 

. 70445 

301-  . 

. 65561,65564 

Proposed  Rules:  ' 

404 . 

. 65561,65564 

rai  II 

. 68665 

420 . 

. 65564 

Ch.  VII . 

. 71815 

Proposed  Rules: 

732 . 

64961,69482 

65625,  67360,  68399, 

761 . 

. 66178 

70478, 71367 

ftftd 

70510,  71371 
7nAAn 

25.  - . 

. 69933 

AAA 

48  . . 

. 69933 

onn 

71A1A 

301— . 

. 70478,  70909 

001 . 

. 68673 

601..-. . 

. 68399 

01A 

7nAAn 

27  CFR 

915 . 

017 

. 68673 

,69940,  71590 
. 65626 

5 . 

. 66454 

031 

6 . 

. 66007 

935- . 

.64962,  71371 

19 . 

. 70251 

036 

. . 67361 

Proposed  Rules: 

938 . 

. 69970 

5 _ _ 

. 69249 

942 . . 

. 67372 

9 . 

. 70910-70914 

944 . 

. 70481 

13 . 

. 69249 

946 . 

. 70510 

19 . 

. 69249 

946 . 

. 69977 

170  .... 

. 69249 

946 

60240 

173 . 

. 69249 

050 

64971 

186 . 

. 69249 

194 . 

. 69249 

31  CFR 

195 . 

. 69249 

Proposed  Rules: 

196, _ 

. 69249 

Ch  u  . 

.  67395,  68402 

197 _ 

. 69249 

10  . . 

. 68666 

200 . 

. 69249 

201 . 

. 69249 

32  CFR 

211 . 

. 69249 

199 . 

.64909,  70252 

212. . 

. 69249 

644 . . . 

. 71088 

213- . 

231 . 

. 69249 

. . . 69249 

650 . 

— . 69215 

940 

. 69249 

706 .  66007, 

,  66008,  69447 
. 64909 

950 

. 69249 

251 . — 

. 69249 

800 . 

252 . 

. 69249 

Proposed  Rules: 
Ch.  XVI . 

.  67682 

28  CFR 

28f . 

. 68686 

2 . 

. 66789 

299a. . . 

. 71373 

505 . - 

- . 71373 

553 . — . 

. . 66476 

Proposed  Rules: 

Ch.  1 _ 

— . 66813 

29  CFR 

Proposed  Rules: 

32__ 

66706 

Ch.  XVIII..- . . 

. —  71088 

1601 . 

. .  68933 

33  CFR 

401 _ 

. 70444 

. 68651 

1690k.... 

. 71799 

110 . 

1903...... 

. 65916 

144 . 

1910 . . 67339 

164 . 

. 71799 

AQ7QA 

165 . 

. - . 66009 

2610. _ 

. 64907 

238 . 

. . 71600 

Proposed  Rules: 

Ch  XII . . 64960 

401  . 

402  . 

. 70863 

. 70864 

4 _ 

. 70479 

Proposed  Rules: 

459 

.  65926 

117 . 

. 66178 

1910 

67361 

150 . 

. 65480 

1096 

67361 

207 . 

_ 70511 

1955. _ 

.-  . . . 65625 

36  CFR 

1956 . 

. 66475 

. 65259 

28 . 

. 66575 

.  .. 

'1228.— . 

_ _ 71714 

30  CFR 

Proposed  Rules: 

28 . 

. 68934 

Ch.  IX . — .. 

. 70000 

iv 
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7 . 68687,  70287,  70916 

1228 .  66179 

37  CFR 

Proposed  Rules: 

Ch.  1 . 71088 

38  CFR 

3 .  64909,  67091 

21 . 67092 

Proposed  Rules: 

3 . 66815,  68403 

39  CFR 

10 . 68651 

3000  . 65575 

3001  . 65575 

Proposed  Rules: 

111 . 70287,  70916 

40  CFR 

52 . 70448,  71565 

60 . 66742 

80  .  65581 

81  . 65585,  67345,  67348 

85  . 67578 

86  . 66952,  66984 

122  . 68391 

124  . 68391 

125  . 65942 

180 . 64910,  65209,  67350, 

68391,71356 
205 . 65594 

260  . 72024 

261  . 72024,72035,  72037, 

72040 

265 .  72039 

Proposed  Rules: 

Ch.  1 . 67395 

6 .  67396 

50  .  67564 

51  . 67564 

52  . 70513,70917,  71379- 

71883 

55 . 68406 

58 . 67564 

60  . 68616,  71538 

61  . 68514 

80  . 66479-66483 

81  . 70514,  70916,  70917 

123  .  65263,  65632,  68693, 

68979, 68980, 70287, 71817 

125 . 68328 

162  . 66736 

163  .  65633 

173 . 65633 

180 . 66484,  67398 

201 . 66485 

256 . 71818 

261 . 68409,  72029 

264 .  66816 

423 . 68328 

712  . 66180 

713  . 70728 

761  . 71364 

762  . 66726 

770 . 68410 

773 . 68411 

41  CFR 

Ch.  18 . 65210,  65213,  70865 

Ch.  101 . 65146,  68936 

1-3 . 67350 

1-4 . 66014 

1-6 .  66013 

1-15 . 67350 


3-3 . . . 64911 

5-30 . 67659 

5A-30 . 67659 

5B-1 . 67663 

60-4 . - . 65976 

101-2 . 68653 

101-19 . 67664 

101-26 .  71565 

Proposed  Rules: 

1-4 . 71628 

101-11 . 64978 

101-35 . 71628 

42  CFR 

57 . 68890,  71565 

122  . 69740 

123  . . 69740 

405 . 64913 

421 . 64912 

442 . 64913 

447 . 64913 

466 .  67542 

Proposed  Rules: 

52c . 68392 

57 . 68902 

431 . 70516 

435  . 71821 

436  . 71821 

43  CFR ' 

2650 . 70204 

Proposed  Rules: 

7 . 66370 

20 .  66370 

3300 . 69174 

4100 .  68506 

4110 . 68506 

4120 .  68506 

4130 .  68506 

4140 .  68506 

4150 .  68506 

4160 .  68506 

4170 .  68506 

Public  Land  Orders: 

5752 . 67093 

5756 .  66455 

5768 .  67094 

44  CFR 

64  .  70451 

65  .  66016,  69451,  71803 

67 . 70452 

81 . 67666 

302 .  64913 

351 . 69904 

Proposed  Rules: 

Ch.  IV . 71088 

10 . 67686 

67 . 67686-67695,  68412, 

69483-69494, 70007-70022, 
71823-71831 

45  CFR 

76 . 67262 

260 .  66666 

400 .  64926 

1000 .  64926,  65220 

1061  . 64926,  65220,  66462, 

67094 

1062  .  64936,  65229 

1067  .  64926,  64936,  64940, 

65220, 65229, 65233, 69244 

1068  . 64940,  65233,  69244 

1069  . 64940,  65233,  69244 

1321 . 69458 


1328 . 69458 

Proposed  Rules: 

80  . 69272 

205 . 70521 

121h . ;.  69378 

305 . 69495 

1176 .  65635 

1300 .  66180 

46  CFR 

Ch.  1 . 65242 

10 . 69238 

12  . 69238 

67  . 70261 

90 .  69243 

150  . 70262 

151  . 70262 

153  . 70262 

154  . 70262 

157 . 69238 

175 . 69243 

276 . 68393 

385 . ....66167 

522 . 66795 

Proposed  Rules: 

Ch.  II . 71088 

Ch.  Ill . 71088 

32 . 70918 

150 . 67708 

157 . ; . 70920 

521 . 66485 

530  . 67711 

47  CFR 

0 .  64949,  71568 

2 . 71356 

13  .  68937 

15 . 71356 

18 . 71356 

21  . 70468 

22  .  65597 

68  . 67352 

73 . 64950-64951,  67352, 

67353, 69460-69464, 69908 
76 .  70468 

81  . 68937 

83 .  68937 

87 . 68937 

94 .  67094 

Proposed  Rules: 

Ch.  1 . 71628 

15 .  70023 

25 . 71384 

73v . 64981-64951,  65637, 

67399, 67400, 69178, 69496- 
69502, 70023, 70920-70922, 
71393 

76 .  71634 

81 . 65639 

90 .  67401,  69504 

94  . 70023 

95  . 67401 

48  CFR 

Proposed  Rules: 

4 .  65640 

9 .  65640 

49  CFR 

23  . 67667 

172 . 68653 

175 . 68653 

192  . 70390,  70869 

193  . 70390,  70869 

531  . 67095 


571 . 67095,  71803 

575 .  70273 

622 .  71968 

660 . 68655 

830 . 65243 

1011 . 64959 

1033  . 64954-64958,  65243, 

65601 , 66459, 66796, 67096, 
68394, 68395, 68656, 68938, 

70869 

1038  .  65601 

1045 . 68941 

1048 . 66460 

1100  . 64958,  68943,  69908 

1101  . 64959 

1310 . 67667 

Proposed  Rules: 

171 . 69272 

173 . 69272 

177  . 69272 

178  . 69272 

393 . 65264,  67107 

396 . 70288 

531 . 67108 

571 . 68694,  70922, 

71832-71834 
613 . .; . 71990 

654  .  70412 

1003 . 70923 

1005 . 70923 

1034  . 68696 

1039  .  65641 

1056 . 70923 

1201 . 65641 

1241 . 65641 

1244 . 68973 

1248 .  70030 

1310 . 70923 

1322 . 70923 

50  CFR 

10 . . . ; . 64952 

13  .  64952 

14  .  64952 

17 .  64132,  69360 

20  .  69467,  70274 

21  . 70275 

23 .  69844 

32  . 64953,  65244,  67097, 

68946, 70276-70277, 71356 

33  . 71356 

227 .  66460 

258 .  70468 

611 . 67667,  70277,  71357 

651 . 66461 

653 . 65246 

655  . 70277 

657 . 71357 

672 . 67667 

810 . 69844 

Proposed  Rules: 

Ch.  1 . 70031 

Ch.  II . 71088 

Ch.  Ill . 71088 

Ch.  IV . 71088 

Ch.  VI . 71088 

17 . 66410,  68886,  68975, 

70192, 70198, 70949 

285 . 68412 

296 . 65264 

320 . 70032 

611 . 70523,  71886 

651  . 64996 

652  . 68698 

656  . 70525 

657  . 70525 

674 . 70525 

680 .  71836 
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V 


AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 


The  following  agencies  have  agreed  to  publish  all 
documents  on  two  assigned  days  of  the  week 
(Monday /Thursday  or  Tuesday /Friday). 

This  is  a  voluntary  program.  (See  OFR  NOTICE 

FR  32914,  August  6.  1976.) 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

DOT/SECRETARY 

USDA/ASCS 

DOT/SECRETARY 

USDA/ASCS 

DOT/COAST  GUARD 

USDA/FNS 

DOT/COAST  GUARD 

USDA/FNS 

'  DOT/FAA 

USDA/FSQS 

DOT/FAA 

USDA/FSQS 

DOT/FHWA 

USDA/REA 

DOT/FHWA 

USDA/REA 

DOT/FRA 

MSPB/OPM 

DOT/FRA 

MSPB/OPM 

DOT/NHTSA 

LABOR 

DOT/NHTSA 

LABOR 

DOT/RSPA 

HHS/FDA 

DOT/RSPA 

HHS/FDA 

DOT/SLSDC 

DOT/SLSDC 

DOT/UMTA 

DOT/UMTA 

CSA 

CSA 

Documents  normally  scheduled  for  publication  on  a  day  that  will  be  a 
Federal  holiday  will  be  published  the  next  work  day  following  the  holiday. 
Comments  on  this  program  are  still  invited. 

Comments  should  be  submitted  to  the  Day-of-the-Week  Program  Coordinator. 
Office  of  the  Federal  Roister,  National  Archives  and  Records  Service, 
General  Senrices  Administration,  Washington,  D.C.  20408 


NOTE:  As  of  September  2,  1980,  documents  from 
the  Animal  and  Plant  Health  Inspection  Service, 
Department  of  Agriculture,  will  no  longer  be 
assigned  to  the  Tuesday/Friday  publication 
schedule. 


REMINDERS 


The  “reminders”  below  identify  documents  that  appeared  in  issues  of 
the  Federal  Register  15  days  or  more  ago.  Inclusion  or  exclusion  from 
this  list  has  no  legal  significance. 

Rules  Going  Into  Effect  Today 

DEPOSITORY  INSTITUTIONS  DEREGULATION  COMMITTEE 
68640  10-16-80  /  Ceiling  rate  of  interest  on  14-to-90-day  time 

deposits  of  under  $100,000 

FEDERAL  EMERGENCY  MANAGEMENT  AGENCY 
64584  9-30-80  /  Disaster  assistance:  public  assistance  (Subpart 

E)  amendment 

HEALTH  AND  HUMAN  SERVICES  DEPARTMENT 

Food  and  Drug  Administration — 

64568  9-30-80  /  Sterile  Chloramphenicol  Sodium  Succinate,  and 

Chloroamphenicol  Injection;  Deletion  of  histamine  test 
Public  Health  Service — 

60431  9-12-80  /  Emergency  medical  services  training  program 

grants 

List  of  Public  Laws 

Note:  No  public  bills  which  have  become  law  were  received  by  the 
Office  of  the  Federal  Register  for  inclusion  in  today’s  List  of  Public 
Laws. 

Last  Listing  October  24, 1980 


THE  FEDERAL  REGISTER:  WHAT  IT  IS 
AND  HOW  TO  USE  IT 


FOR:  Any  person  who  uses  the  Federal  Register  and 

Code  of  Federal  Regidations. 

WHO:  The  Office  of  the  Federal  Register. 

WHAT:  Free  public  brieHngs  (approximately  2Vz  hours) 
to  present: 

1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public’s  role 
in  the  development  of  regulations. 

2.  The  relationship  between  Federal  Register 
and  the  Code  of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal 
Register  documents. 

4.  An  introduction  to  the  finding  aids  of  the 
FR/CFR  system. 

WHY:  To  provide  the  public  with  access  to 

information  necessary  to  research  Federal 
agency  regulations  which  directly  affect 
them,  as  part  of  the  General  Services 
Administration’s  efforts  to  encourage  public 
participation  in  Government  actions,  lliere 
will  be  no  discussion  of  specific  agency 
regulations. 

WHEN:  December  5  and  19,  January  16  and  30;  at  9  a.m. 
(identical  sessions). 

WHERE:  Office  of  the  Federal  Register,  Room  9409, 

1100  L  Street  NW.,  Washington,  D.C. 
RESERVATIONS:  Call  King  Banks,  Workshop 
Coordinator,  202-523-5235. 


Now  Ayailable 
1979 

Microfilm 
Edition  of 
the  Federal 
Register 


The  microfilm  edition  of  the  Federal 
Register  for  1979,  (volume  44),  is 
now  available  at  a  cost  of  $325.  This 
volume  covers  77,498  pages  and  the 
annual  index,  plus  the  quarterly  in¬ 
dex  of  List  of  CFR  Sections  Affect¬ 
ed.  It  is  microfilmed  on  35mm  rolls 
only.  This  microfilm  publication, 
(Ml 90),  now  comprises  361  rolls  and 
spans  the  years  1936-1979.  The  en¬ 
tire  publication  is  for  sale  at  $4693. 
Further  information  concerning  the 
1979  volume  or  any  other  volume 
may  be  obtained  from  the  Publica¬ 
tions  Sales  Branch  (NEPS),  National 
Archives  &  Records  Service,  Wash¬ 
ington,  D.C.  20408.  Institutional  or¬ 
ders  may  be  placed  directly  with 
NEPS. 


